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ANTICRIME LEGISLATION 


WEDNESDAY, SEPTEMBER 19, 1951 


Unitep States SENATE, 
ComMMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
Washington, D.C. 

The committee met, pursuant to call, at 10 a. m., in room G-—16, 
the United States Capitol, Senator Edwin C. Johnson (chairman) 
presiding. 

Present: Senators Johnson of Colorado and Brewster of Maine. 

The Cuamman. The hearing will please come to order. 

This hearing is on Senate bill 1563, Senate bill 1564, Senate bill 
1624 with amendments thereto, and the Senate bill 2116. 

The first three bills mentioned were introduced by the members of 
the Special Senate Committee To Investigate Organized Crime in 
Interstate Commerce, and are generally concerned with the use of 
interstate communication facilities to transmit horse- and dog-racing 
information, as well as gambling information concerning other sports. 

I understand that they drew 22 bills, and they were sent to different 
committees of the Senate. We got four of them: one of the bills sent 
to us, S. 1899, was reported out of this committee favorably August 29, 
1951, and the other three bills are still before us. 

The fourth bill that I mentioned, Senate bill 2116, is an exact dupli- 
cate of the bill reported favorably by this committee on May 26, 1950. 
It then carried the number Senate bill 3358. 

Extensive hearings were held on it by a subcommittee of this com- 
mittee headed by Senator Ernest McFarland. This is a bill to pro- 
hibit transmission of certain gambling information in interstate and 
foreign commerce by communications facilities. 

Copies of the four bills will be placed in the record this morning. 

(The four bills mentioned above are as follows:) 


[S. 2116, 82d Cong., 1st sess. ] 


A BILL To prohibit transmission of certain gambling information in interstate commerce 
by communications facilities 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the purposes of this Act are to assist 
the various States, Territories, and possessions of the United States, and the 
District of Columbia in the enforcement of their laws pertaining to gambling, 
bookmaking, and like offenses, and to aid in the suppression of organized gam- 
bling activities. 

Sec. 2. As used in this Act, the term— 

(a) “Communication facility” means any and all instrumentalities, appara- 
tus, personnel, and services (among other things, the receipt, forwarding, and 
delivery of communications) used or useful in the transmission of writing, signs, 
signals, pictures, and sounds of all kinds by wire or radio or other like connee- 
tion between points of origin and reception of such transmission. 
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(b) “Gambling information” is information pertaining to any horse or dog 
racing event or contest and (1) means bets or wagers, the scratches, jockey 


changes, weights, probable winners, betting odds, or changes in the betting odds, pl 
in such event or contest, and (2) is transmitted prior to the transmission of a ti 
truthful announcement that such event or contest has actually started. : 

(c) “Transmission or reception in interstate or foreign commerce” means : B 
transmission or reception directly or indirectly from or to any place in any 3 of / 
State to or from any place outside such State, including a ship at sea or in the j Cor 
air. 3 

(d) “State” means any of the several States of the United States, the Terri- ; 
tories or possessions of the United States, and the District of Columbia. i “Sec 

(e) “Person” includes an individual, partnership, association, trust, or cor- 3 130: 
poration. 130: 

Sec. 5. (a) It shall be unlawful for any person to lease, furnish, or maintain : 180: 


Tscte Ste ae : ; Be. ; 130: 
any communication facility, other than a radio broadcasting facility, if such 


130! 
facility is used to transmit or receive gambling information in interstate or 
foreign commerce. “$1 

(b) It shall be unlawful for any person, by means of a communication facility, “s 
other than a radio broadcasting facility, to transmit or receive gambling infor- pos 
mation in interstate or foreign commerce. oth 

(c) No person shall broadcast any gambling information by means of any or’ 
radio station for which a license is required by any law of the United States, 
and no person operating any such station shall knowingly permit the broadcast- ; 
ing of any gambling information. 

(d) Any person who shall knowingly violate any of the provisions of this 
section shall be fined not more than $1,000, or imprisoned not more than one 
year, or both. 

Sec. 4. (a) Any person or persons who shall lease or otherwise obtain from 
a common carrier or other supplier a communication facility to be operated for ‘ 
or in connection with the transmission or reception in interstate or foreign com- 
merce of news or other information pertaining to sporting events or contests i 
shall file with such carrier or other supplier an affidavit that the communication ! 
facility so obtained is used for such purpose. The affidavit on file with the ; 
carriers or other suppliers shall be open to inspection by appropriate local, State, 
and Federal law-enforcement agencies. 

(b) Each common carrier or other supplier shall maintain a list of the terminal 
points and drops (receiving and sending) on any communication facility leased 
or otherwise furnished for the transmission in interstate or foreign commerce 
of news or other information pertaining to sporting events or contests, includ- 
ing the address of each such terminal point and drop, and such list shall be open 
to inspection by appropriate local, State, and Federal law-enforcement agencies. 

Sec. 5. (a) The Federal Communications Commission shall require all common 
earriers subject to its jurisdiction to file apropriate tariff practices and regula- 
tions to give effect to the provisions of this Act, and the Commission shall, in 
accordance with its existing authority, take such steps as may be necessary to 
insure enforcement of such tariffs. 

(b) Nothing in this Act shall create an immunity in respect of any criminal 
prosecution, or other proceeding, under the laws of any State. 

(ec) Any remedies afforded by this Act are in addition to remedies now exist- sh 
ing under State or Federal law, including laws applicable within the Territories bot 
and possessions of the United States and the District of Columbia. yes 

Sec. 6. If any provision of this Act or the application thereof to any person 
or circumstance is held invalid, the remainder of the Act and the application of me 
such provision to other persons or circumstances shall not be affected thereby. de] 
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[S. 1624, 82d Cong., 1st sess.] 


A BILL To prohibit the importing, transporting, and mailing of gambling materials; to 
prohibit the broadcasting of gambling information; to prohibit the transmission of bets 
or wagers by means of interstate communications ; and to prohibit further the transporta- 
tion of gambling devices in interstate commerce 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That chapter 61 of title 18 of the United States 
Code is amended to read as follows: 


“CHAPTER 61—LOTTERY AND GAMBLING ENTERPRISES 
“Sec. 
1301. Importing, transporting, or mailing gambling or lottery materials. 
1302. Postmaster or employee as gambling or lottery agent. 


1303. Broadcasting gambling or lottery information. 


1304, Transmission of bets and wagers by telephone, telegraph, or radio. 
1305, Fishing contests. 


“$1301. Importing, transporting, or mailing gambling or lottery materials. 


“(a) Whoever knowingly brings into the United States for the purpose of dis- 
posing of the same; or whoever knowingly deposits with any express company or 
other common carrier for carriage, or carries in interstate or foreign commerce; 
or whoever knowingly deposits in the mail, or sends or delivers by mail— 


“any letter, package, postal card, or circular concerning any gambling en- 
terprise, lottery, gift enterprise, or scheme of any kind offering money or 
other prizes dependent in whole or in part upon lot or chance; 

“any gambling or lottery ticket or part thereof, or paper, certificate, or 
instrument purporting to be or to represent a ticket, chance, share, or inter- 
est in or dependent upon the event of any gambling enterprise, lottery, gift 
enterprise, or scheme of any kind offering money or other prizes dependent 
in whole or in part upon lot or chance; 

“any punchboard, punchcard, or similar device; 

“any check, draft, bill, money, postal note, or money order for the pur- 
chase of any ticket or part thereof, or of any share or chance in any such 
gambling enterprise, lottery, gift enterprise, or scheme, or for the purchase 
of any punchboard, pushcard, or similar device; 

“Any letter, package, postal card, or circular containing any bet or wager, 
any offer of any bet or wager, or any check, draft, bill, money, postal note, 
or money order in payment of any bet or wager in connection with any 
gambling enterprise, lottery, gift enterprise, or scheme of any kind offering 
money or other prizes dependent in whole or in part upon lot or chance; and 

“Any newspaper, circular, pamphlet, or publication of any kind con- 
taining any advertisement of, or soliciting any business in connection with, 
any gambling enterprise, lottery, gift enterprise, or scheme of any kind, 
offering money or other prizes dependent in whole or in part upon lot or 
chance, or containing any list of the prizes to be drawn or awarded by means 
of any such gambling enterprise, lottery, gift enterprise, or scheme, whether 
such list contains any part or all of such prizes, or containing any advertise- 
ment of any punchboard, pusheard, or similar device— 

shall be fined not more than $1,000 or imprisoned not more than two years, or 
both; and for any subsequent offense shall be imprisoned not more than five 
years. 

“(b) Whoever knowingly takes or receives any paper, certificate, or instru- 
ment purporting to be or to represent a ticket, chance, share, or interest in or 
dependent upon the event of a lottery, gift enterprise, or similar scheme, offering 
prizes dependent in whole or in part upon lot or chance, or any advertisement 
of, or list of, the prizes to be drawn or awarded by means of any such lottery, 
gift enterprise, or similar scheme, which have been brought into the United 
States or deposited with any express company or any common carrier for car- 
riage, or carried in interstate or foreign commerce, shall be fined not more than 
$1,000 or imprisoned not more than two years, or both.” 

*“§ 1302. Postmaster or employee as gambling or lottery agent 

“Whoever, being a postmaster or other person employed in the postal service, 
acts as agent for any gambling or lottery office, or, under color of purchase or 
otherwise, vends gambling or lottery tickets, or knowingly sends by mail or 
delivers any letter, package, postal card, circular, or pamphlet advertising any 
gambling enterprise, lottery, gift enterprise, or scheme of any kind offering 
money or prizes dependent in whole or in part upon lot or chance, or any ticket, 
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certificate, or instrument representing any chance, share, or interest in or de- 
pendent upon the event of any such gambling enterprise, lottery, gift enterprise, 
or scheme, or any list of the prizes to be drawn or awarded by means of any 
such gambling enterprise, lottery, gift enterprise, or scheme, whether such list 
contains any part or all of such prizes, shall be fined not more than $100 or 
imprisoned not more than one year, or both. 

“§ 1303. Broadcasting gambling or lottery information 

“Whoever broadcasts by means of any radio station for which a license is 
required by any law of the United States, or whoever, operating any such 
station, knowingly permits the broadcasting of, any advertisement of or infor- 
mation concerning any gambling enterprise, lottery, gift enterprise, or scheme 
of any kind offering money or prizes dependent in whole or in part upon lot 
or chance, or any list of the prizes to be drawn or awarded by means of any 
such gambling enterprise, lottery, gift enterprise, or scheme, whether such list 
contains any part or all of such prizes, shall be fined not more than $1,000 or 
imprisoned not more than one year, or both. 

“Each day’s broadcasting shall constitute a separate offense. 

“§ 1304. Transmission of bets and wagers by telephone, telegraph, or radio 

“Whoever knowingly sends or transmits, or causes to be sent or transmitted, 
in interstate or foreign commerce by means of telephone, telegraph, or radio any 
bet or wager, or any offer of any bet or wager, or any money or money order in 
payment of any bet or wager, Shall be fined not more than $1,000 or imprisoned 
not more than one year, or both. 

“Each sending or transmission shall constitute a separate offense. 

“§ 1305. Fishing contests 

“The provisions of this chapter shall not apply with respect to any fishing 
contest not conducted for profit wherein prizes are awarded for the specie, size, 
weight, or quality of fish caught by contestants in any bona fide fishing or 
recreational event.” 

Sec. 2. Subsection (a) (2) of the first section of the Act entitled “An Act to 
prohibit transportation of gambling devices in interstate and foreign commerce,” 
approved January 2, 1951 (64 Stat. 1154), is amended to read as follows: 

“(2) any other machine or mechanical device (including, but not limited 
to, roulette wheels and similar devices) designed and manufactured pri- 
marily for use in connection with gambling, and (A) which when operated 
may deliver, as the result of the application of an element of chance, any 
money or property, or (B) by the operation of which a person may become 
entitled to receive, as the result of the application of an element of chance, 
any money or property; or.” 


[S. 1624, 82d Cong., 1st sess.] 


AMENDMENT, intended to be proposed by Mr. Hunt (for himself, Mr. O’Conor, 
Mr. Kefauver, Mr. Tobey, and Mr. Wiley) to the bill (S. 1624) to prohibit the 
importing, transporting, and mailing of gambling materials; to prohibit the 
broadcasting of gambling information; to prohibit the transmission of bets or 
wagers by means of interstate communications; and to prohibit further the 
transportation of gambling devices in interstate commerce, viz: 


On page 2, line 20, delete the word “punchcard” and insert in lieu thereof the 
word “pusheard.” 


[S. 1624, 82d Cong., Ist sess.] 


AMENDMENTS Intended te be proposed by Mr. Hunt (for himself, Mr. O’Conor, 
Mr. Kefauver, Mr. Tobey, and Mr. Wiley) to the bill (S. 1624) to prohibit 
the importing, transporting, and mailing of gambling materials; to prohibit 
the broadcasting of gambling information; to prohibit the transmission of bets 
or wagers by means of interstate communications; and to prohibit further the 
transportation of gambling devices in interstate Commerce, viz: 


On page 6, line 10, after the words, “recreational event”, insert a new section, 
with appropriate numbering as follows: 

“Sec. . Bona fide foreign publications. 

“The provisions of section 1301 of this chapter shall not apply with respect to 
the importation and distribution of any foreign newspaper, pamphlet, or other 
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ANTICRIME LEGISLATION 5 
publication distributed as a bona fide medium for news, information, or opinions 
in any foreign country.” 

On page 1, in the analysis of the bill, insert after the last item, a new item, with 
appropriate numbering, to read as follows: “ . Bona fide foreign publications.” 


[S. 1624, 82d Cong., 1st sess.] 


AMENDMENTS Intended to be proposed by Mr. Hunt (for himself, Mr. O’Conor, 
Mr. Kefauver, Mr. Tobey, and Mr. Wiley) to the bill (S. 1624) to prohibit the 
importing, transporting, and mailing of gambling materials; to prohibit the 
broadcasting of gambling information; to prohibit the transmission of bets or 
wagers by means of interstate communications; and to prohibit further the 
transportation of gambling devices in interstate commerce, viz: 


On page 6, line 7, insert after the words, “respect to” the words, “the sponsor- 
ship, management or advertisement of”. 

On page 6, line 10, after the words “recreational event.” insert a new section 
as follows: 
“§ 1306. Public track racing events 

“The provisions of this chapter shall not apply with respect to the sponsorship, 
management, or advertisement of any track racing event to which the general 
public is admitted and upon which betting is legal under applicable State laws.” 

On page 1, in the analysis of the bill, insert after item 1305 a new item, 
“1306. Public track racing events.” 


{S. 1563, 82d Cong., 1st sess.] 


A BILL To provide for the licensing of certain persons engaged in the dissemination of 
information concerning horse or dog racing events and betting information concerning 
other sporting events by means of interstate and foreign communications by wire or radio, 
and for other purposes 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That the Communications Act of 1934 is 

amended by inserting after section 606 a new section as follows: 


DISSEMINATION OF INFORMATION CONCERNING Horse AND DoG Racing Events 
AND OTHER SPORTING EVENTS 


“Sec, 606A. (a) It shall be unlawful for any person who is engaged in dissem- 
inating information concerning horse racing or dog racing events or betting in- 
formation concerning any other sporting event to disseminate any such informa- 
tion by means of any interestate or foreign communication by wire or radio 
unless such person has a valid license for such purpose granted under the pro- 
visions of this section. 

“(b) The Commission shall grant to any applicant therefor a license to dis- 
seminate information concerning horse racing or dog racing events or to dis- 
seminate betting information concerning any other sporting events by means 
of interstate and foreign communications by wire or radio, if such applicant 
shows to the satisfaction of the Commission that such information will not be 
disseminated primarily for use in facilitating gambling activities which consti- 
tute violation of the laws of the States in which such information will be dis- 
seminated, unless the Commission determines that the public interest will not 
be served by the granting of such license or unless the Commission finds that the 
applicant is not of good moral character (or in the case of a corporation, that one 
or more of its officers, directors, or principal stockholders are not persons of 
good moral character). In any case in. which it appears that the applicant will 
disseminate such information to any person who will further disseminate such 
information, or any portion thereof, such applicant shall show the purposes for 
which such information, or portion thereof, to be further disseminated will be 
used, and the Commission shall take such purposes into consideration in de- 
termining whether the information which will be disseminated by the appli- 
cant will not be disseminated primarily for use in facilitating gambling activi- 
ties which constitute violations of the laws of the States in which such informa- 
tion will be distributed. 

“(c) A license granted pursuant to subsection (b) shall be valid for one year 
from the date of issuance (unless sooner revoked by the Commissioner pursuant 
to subsection (d), but such license may be renewed from year to year, upon appli- 
cation made therefor in compliance with the provisions of subsection (b). 
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“(d) The Commission may revoke any license issued under this section if it 
is shown to its satisfaction 
“(1) that any material statement or allegation in the application for a 
license, or in any hearing held upon such application, was false or mislead- 
ing; or 
“(2) that subsequent to the granting of the license, the holder of the li- 
cense has engaged in activities which would disqualify him for issuance of a 
license under the provisions of subsection (b) ; or 
“(3) that the public interest is no longer being served by the continuation 
of such license. 

“(e) An appeal may be taken, in the manner provided by subsections (c), (d), 
(e), and (f) of section 402, from decisions of the Commission to the United States 
Court of Appeals for the District of Columbia by (1) any applicant whose appli- 
cation for a license under this section is denied or (2) any person whose license 
granted under this section is revoked. 

“(f) It shall be unlawful for any person to lease or otherwise obtain from @ 
common carrier or other supplier a communications facility to be operated for 
or in connection with the dissemination of information concerning horse-racing 
or dog-racing events or of betting information concerning any other sporting 
event by interstate or foreign communications by wire or radio unless such per- 
son files with such carrier or other supplier an affidavit that the facility to be 
obtained is to be used for such purpose. Any such affidavit on file shall be open 
to inspection by appropriate local, State, and Federal law-enforcement agencies. 
Each common carrier or other supplier shall maintain a list of the terminal 
points and drops (receiving and sending) on any communication facility leased 
or otherwise furnished to any person to be operated for the dissemination of 
information concerning horce-racing or dog-racing events or of betting informa- 
tion concerning any other sporting event by interstate or foreign communica- 
tions by wire or radio, including the address of each such terminal point and 
drop, and such list shall be open to inspection by appropriate local, State, and 
Federal law-enforcement agencies. 

“(o¢) As used in this section, the term ‘disseminating information’ shall not 
include publication in any newspaper of general circulation, or broadcasting to 
the public over any duly licensed radio station, or the collection or transmission 
of news for such publication or broadcasting; and the term ‘betting information 
concerning any other sporting event’ includes information as to bets or wagers, 
betting odds, changes in betting odds, probable winners, and ; vobable starting 
line-ups in connection with any sporting event other than a horse- or dog-racing 
event.” 








[S. 1564, 82d Cong., 1st sess. ] 


A BILL To make unlawful the transmission in interstate commerce of gambling information 


concerning a sporting event which is obtained without consent of the person conducting 
such sporting event 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That chapter 50 of title 18 of the United 
States Code is amended by adding at the end thereof a new section as follows: 


“§ 1084. Transmission of certain gambling information by telephone, telegraph, 
or radio 


“ 


(a) Whoever knowingly sends or transmits, or causes to be sent or trans- 
mitted, in interstate or foreign commerce by means of telephone, telegraph, or 
radio any gambling information concerning any horse- or dog-racing event or 
other sporting event which has been obtained surreptitiously or through stealth 
and without the permission of the person conducting such horse- or dog-racing 
event or other sporting event shall be fined not more than 1,000 or imprisoned 
not more than one year, or both. Each sending or transmission shall constitute 
a separate offense. 

“(b) For the purposes of this section, the term ‘gambling information’ means 
information intended to be used for illegal gambling purposes, including, but 
not limited to, information as to bets or wagers, betting odds, changes in betting 
odds, probable starting line-ups, scratches, jockey changes, weights, probable 
winners, or probable results.” 

Sec. 2. The analysis of chapter 50 of title 18 of the United States Code is 
amended by inserting at the end thereof the following: “1084. Transmission of 
certain gambling information by telephone, telegraph, or radio.” 
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The Cuarrman. In addition to placing the bills in the record, a 
copy of the statement dated August 14, 1950, filed by the Federal Com- 
munications Commission, commenting upon Senate bills 1563, 1564, 
and 1624 will be made a part of the record later on in the proceedings. 

In order to keep the record entirely straight, I would like to state 
at this time that this committee had before it two bills relating to 
crime during the Eighty-first session, and one of the bills, S. 3357, 
became Public Law 906, and related to slot machines; the other 8. 3358, 
relating to transmission of certain gambling information, was unanl- 
mously reported by the committee but died on the Senate Calendar. 

Senator O’Conor, who was chairman of the so-called Crime Com- 
mittee this year, is unable to be here. Before we set these hearings, 
he had already accepted an engagement out of town, and he could not 
back out of that. He had to go. 

Senator Hunt, who was also a member of that committee, tells me 
this morning that, much as he would like to be here, he is unable to 
be here at the present time. 

If it is possible, he will drop in a little later. Other members of the 
committee will probably drop in a little later also. 

Now we have as the first witness this morning Mr. Herzel Plaine, 
from the Department of Justice. He is accompanied by other Justice 
officials. 

They are invited to sit up here with you, if you want them to come 
up, Mr. Plaine. 

Mr. Puarne. Thank you. This is Mr. Whearty, of the Criminal 
Division. 

The CHamman. We are glad to have you here, sir. You may 
proceed in your own way, Mr, Plaine. 


STATEMENT OF HERZEL E. PLAINE, SPECIAL ASSISTANT TO THE 
ATTORNEY GENERAL 


Mr. Puatne. Senator, I appear here as a special assistant to the 
Attorney General and also as the technical adviser to the Attorney 
General's Conference on Organized Crime, which, you remember, was 
assembled about a year and half ago and which will be reassembled 
about a month from now in Washington. 

I would like to proceed on the written letters to you, Mr. Chairman, 
because we have just handed them in and they do say, in what I think 
is succinct form, what we think of the several bills pending before the 
committee this morning. The only one we do not have a written state- 
ment on is S. 2116, which was just recently introduced, and we have not 
had time to get our written statement to you, but I am prepared to talk 
on it, sir. 

May I start off with S. 1563, Senator? 

The Cuarmman. The bill you mentioned that you have not had an 
opportunity to report on, S. 2116, originally came from the Depart- 
ment of Justice, as you will recall, last year and grew out of the crime 
conference that was held by the Attorney General. Of course it was 
amended. 

Mr. Puarne. Considerably revised. 

The Crarman. Of course it was amended until it probably does 
not resemble the bill that was sent up here. 

Mr. Puatne. That is right. 
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The Cuarmman. We will be very pleased to have an analysis of 
that bill when you have time. You have not had time to report on it 
yet. We understand. 

Mr. Prater. If it will be helpful, I can talk on it as a means of 
comparison with some of the things pending here. 

The CrarrMan. Fine. 

Mr. Prarne. If I might, however, start with S. 1563 and in general 
follow the letter, though not literally, I think it will be useful if I 
briefly analyze the provisions of S. 1563 so that we clearly under- 
stand what is proposed to be enacted. 

The bill would amend the Communications Act of 1934 by adding 
a new section 606A to accomplish the following: 

Subsection (a) would make it unlawful for any person who is 
engaged in disseminating information concerning horse-racing or 
dog-racing events or betting information concerning any other sport- 
ing event to disseminate any such information by means of any inter- 
state or foreign communication by wire or radio, unless such person 
has a valid license for such purpose. Pursuant to subsection (g), the 
requirement would not apply to publication in any newspaper of gen- 
eral circulation, or broadcasting to the public over any duly licensed 
radio station, or collection or transmission of news for such publica- 
tion or broadcasting. Under the same subsection (g) “betting in- 
formation concerning any other sporting event” which is a defined 
term—would include information as to bets or wagers, betting odds, 
probable winners, and probable starting line-ups in connection with 
any sporting event other than a horse- or dog-racing event. 

Subsection (b) would authorize the Federal Communications Com- 
mission to grant the necessary license if the applicant shows to the 
satisfaction of the Commission that such information will not be dis- 
seminated primarily for use in facilitating gambling activities which 
constitute violations of the laws of the State in which such informa- 
tion will be disseminated, unless, however, the Commission deter- 
mines that the public interest will not be served by granting the 
license, or that the applicant is not of good moral character, or, if a 
corporate applicant, that one or more of the officers, directors, or 
principal stockholders are not persons of good moral character. In 
any case in which it appears that the applicant will disseminate the 
information to any person who will further disseminate it, the appli- 
‘ant must show the purposes for which the information to be further 
disseminated will be used, and the Commission will take such pur- 
poses into consideration in determining whether the information 
which will be disseminated by the applicant will not be disseminated 
primarily for use in facilitating gambling activities. 

Subsection (c) would provide that a license granted shall be valid 
for 1 year from the date of issuance, unless sooner revoked, and the 
license may be renewed from year to year. 

Subsection (d) would provide that the Commission may revoke 
a license if it is shown to its satisfaction either (1) that any material 
statement in the application, or in any hearing held upon the appli- 
cation for a license is false or misleading, or (2) subsequent to the 
granting of the license the holder engaged in activities which would 
disqualify him for issuance of the license, or (3) that the public 
interest is no longer being served by continuation of the license. 
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Subsection (e) would provide for appeal from the decision of the 
Commission—and I need not go into that for the moment. 

Subsection (f) contains a provision that would ostensibly help in 
the detection of offenders and I will comment on that later. 

Coming to the substance of the whole matter, last year, pursuant 
to the recommendation of the Attorney General’s ¢ Seaton e on Or- 
ganized Crime, the Department of Justice partic ipated in the draft- 
ing and presentation to the Congress of S. 3358, Eighty-first Con- 
gress, which would have prohibited the transmission of gambling in- 
formation in interestate and foreign commerce by communications 
facilities and would have achieved enforcement of the prohibition 
by denial of communications facilities to violators through action 
by the communications carriers and Federal control over the carriers. 
S. 1563 goes a step further in the same direction by licensing all who 
disseminate by interstate and foreign communications by wire or 

‘adio information concerning horse or dog racing or betting informa- 
tion on other sporting events and eliminating those who disseminate 
the information primarily for use in gambling activities. The known 
so-called wire service distributors of gambling information would be 
forced out of business by their inability to satisfy the Federal Com- 
munications Commission in advance of the legitimacy of their ac- 
tivities. And, of course, those persons who obtain licenses are sub- 
ject to losing them if they fail to live up to the engagements of 
legitimate distribution. 

"This technic que places enforcement squarely and directly upon the 
Federal Government, certainly more than would have been the case 
with S. 3358, as introduced, under which bill it was conceived that 
the communications carriers would be obliged to do a considerable 
amount of self-policing. In this respect S. 1563 undoubtedly casts a 
greater burden on the Federal Communications Commission than was 
contemplated in the earlier bill, since the Commission would have to 
pass initially upon the fitness of every disseminator having good or 
evil intent and may be obliged to make recurring examinations in con- 
nection with the annual renewals. Nevertheless, this should result 
in more stringent enforcement, provided that the Federal Communica- 
tions Commission is enabled to employ the necessary additional per- 
sonnel for this work, 

On the question of balancing licensing of dissemination as a method 
of obtaining law enforcement against the constitutional requirements 
of freedom of speech and of the press, the bill would seem to make due 
accommodation for the dissemination of the information which is not 
intended to facilitate violations of laws. The limiting of such distri- 
bution as is in aid of violating the laws of the States would appear to 
be an entirely justifiable exercise of the congressional power. The 
use of congressional power to support valid State laws and State 
policy is be yond question (Kentucky W ae & Collar Company v. Illi- 
nois Central Railroad Company, 299 U. 8. 334, 351) ; and insofar is the 
subject matter and purposes of this bill are concerned, the Constitution 
does not guarantee freedom for speech or writing used as an integral 
part of conduct in violation of a valid criminal statute (Giboney v. 
Empire Storage Company, 336 U.S. 490, 498). Moreover, there is no 
licensing of newspapers of general circulation, and hence no broadside 
sweep at general press freedom. Of course, this exemption leaves open 
the possibility that general newspaper gathering and publication of the 
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subject information could innocently provide the needed information 
to maintain some bookmaking activities if the existing direct-wire 
services to bookmaking establishments are eliminated. Nevertheless, 
this Department is of the view that such is the inevitable, nonetheless 
preferable, consequence of favoring freedom of the press when it may 
be endangered, even collaterally, by proposed easier methods of law 
enforcement. Moreover, the natural time lags incident to general 
newspaper publication of racing information and other sporting 
events make newspapers a clumsy reporting device for use in large-scale 
bookmaking operations. : hese , 

Turning to the provisions themselves, sir, while it may be possible 
to surmise the scope of the newspaper exemption in subsection (g), 
and the broadcasting exemption discussed later herein, it may not be 
clear as legislation. A natural question would be whether the dissem- 
ination exemption for publication and for gathering news for publi- 
cation in a newspaper of general circulation is sufficiently understood 
to include or exclude scratch sheets, racing forms, racing news, and 
similar daily sports publications, which may have general circulation, 
although the publications obviously are of interest only to the betting 
crowd. It is possible that a definition or additional] descriptive lan- 
guage may resolve any ambiguity. 

I might say at this point, that last year, in the original S. 3358, on 
this point we took the view that we would take a chance on every 
publication. We said we did not care whether it was a scratch sheet 
or racing form or anything similar. 

If it is published, we would take a chance on it. In other words, 
our bill was clear to that extent. We did not leave to surmise that we 
might include some newspapers and exclude others. 

Now perhaps in the light of the evidence that has been gathered 
by both the McFarland subcommittee and by the Kefauver and 
O’Conor committees, there may be a way of excluding these racing 
sheets; but our only point on this, sir, is that whatever is done it should 
be clear, it should not be left to guess that a newspaper of general 
circulation might include some and exclude others, as to which the 
administrator of the act would have no guidance. 

Likewise, sir, there may be some difficulty with the broad exemption 
for broadcasting the subject information to the public over any duly 
licensed radio station and for the collection of news for such broad- 
vasting. While the same freedom of speech and press considerations 
apply as in the exemption of newspapers, there is this substantial 
difference. Radio broadcasting of gambling information could more 
easily become a substitute for the direct-wire service to bookmakers 
than dissemination by newspapers, which encounters some inherent 
difficulties in time lag and distribution. Of course, this possibility 
‘an be curtailed by stringent control of the existing licensing system 
for radio broadcasting by the Federal Communications Commission. 
That this can be done is demonstrated in the Wilmington, Del., 
WTUX case, where the Federal Communications Commission has 
refused to renew a broadcasting license to persons devoting large por- 
tions of time to the broadcasting of horse-racing information. In re 
Application of Port Frere Broadcasting Co. (WTUX), FCC Docket 
No. 9256, Order Denying Renewal of License, October 11, 1950. Un- 
fortunately, it does not seem that the difficulties attendant upon such 
vases as that of WTUX, in getting at the broadcasting of horse-racing 
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information by indirection as it were, are facilitated by the blanket 
exemption for broadcasting such information given in this bill. 
Without some savings clause recognizing the present Federal Com- 
munications Commission’s exercise of its licensing powers to curtail 
broadcasting useful to gamblers or some qualific ations on the breath 
of the exemption for broadcasting, the presently phrased exception 
could easily be construed to wash out the Commission’s existing efforts 
and constitute an expression of policy which would save radio sta- 
tions harmless from any attempt to eliminate licensees who, or pro- 
grams that, aid commercial gambling operations. 

Our point here is that we should not jeopardize what the FCC i 
now doing in trying to keep the radio broadcasting field clean of the 
gambling element, and that may be a relatively simple drafting 
matter. 

It is recommended therefore that the exemptions for newspapers 
and for radio broadcasting be carefully reexamined for ways and 
means of detailing their intendment and’sc ope. 

A provision apparently intended to be useful but somewhat obscure 
which I did not summarize before, comes up at this point. I would 
like to comment on it briefly, and that is subsection (f). Its purpose 
is somewhat obscure. It makes it unlawful for anyone to lease or 
obtain a communication facility from a common carrier or other sup- 
plier to be operated for or in connection with the dissemination of the 
horse-racing and other named information by interstate or foreign 
communication by wire or radio, unless he files with the carrier or 
other supplier an affidavit that the facility to be obtained is to be used 
for such purpose. And, as is provided further, the affidavit on file 
is to be open to inspection by local, State, and Federal law enforce- 
ment agencies. 

This provision was obviously borrowed from section 5 (a) of S 
3358, Eighty-first Congress. In that bill, which did not require a 
license to disseminate the subject information, the provision had an 
obvious purpose to assist policing on the part of the communications 
‘arriers of those persons in the sporting news dissemination business. 
ee was made even clearer by a provision (which was omitted in 

‘ansferring the language of section 5 (a) to this bill) that failure to 
file such a statement would create a presumption that the communi- 

‘ations facility was being used in violation of the provisions of the act. 

However, in this bill, S. 1563, the one who leases or otherwise obtains 
a communications facility for disseminating the subject information 
is obliged in the first instance to obtain a license. 

If he is obliged to produce his license, as he ought to be, and possibly 
file a copy or evidence of it with the carrier, the requirement of an 
affidavit would add nothing to the information available to the carrier 
or to a law-enforcement officer. As a matter of fact, the language of 
this part of subsection (f) lends itself to an interpretation that would 
seemingly permit communications carriers to lease their facilities for 
disseminating the subject information to anyone who produces the 
necessary affidavit, irrespective of whether he is licensed or not. This 
is evidently not the intent of the provision, and it is suggested that the 
affidavit provision be eliminated and that there be substituted a pro- 
vision requiring the filing of a copy of the license with the communica- 
tions carrier or other supplier, which would be open to inspection by 
appropriate law-enforcement agencies. 
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Subject to the above recommendations, the Department of Justice 
recommends the enactment of the bill. 

Now it might help by way of contrast. for me to go right into S. 
1564. 1 think it illustrates the viewpoint that we hold in these matters, 
sir. 

S. 1564 would add to title 18 of the United States Code a new section 
1084 which would subject to fine and imprisonment anyone who know- 
ingly sends or transmits, or causes to be sent or transmitted in inter- 
state or foreign commerce, by mes uns of telephone, telegraph, or radio, 
any gambling information concerning any horse- or dog- racing event 
or other sporting event which has been obtained surreptitiously or 
through stealth and without the permission of the person conducting 
such horse- or dog-racing event or other sporting event. Gambling 
information is defined to mean information intended to be used for 
illegal gambling purposes, including, but not limited to, information 
as to bets or w agers, betting odds, changes in betting odds, probable 
starting line-ups, scratches, jockey changes, weights, probable winners, 
or probable results. The bill would constitute each sending or trans- 
mission a separate offense. 

The essential element of the offense provided for in the bill is taking 
of the information at the race track or other sporting arena by stealth, 
without permission of the owner or operator of the track or arena. In 
other words, the basic offense is one which is within the competence 
of local legislation to condemn and the ability of local police to control, 
as any other local larceny. Accor dingly, we are not impressed that 
this is an area in which only the Federal Government can act effectively 
as compared with S. 1563 which would provide, as we have stated 
already, for the licensing of persons engaged in disseminating infor- 
mation by interstate or foreign communications by wire or radio con- 
cerning horse races and other sporting events, and would deny licenses 
to those facilitating gambling activities. As a matter of fact, if the 
Congress were to enact S. 1563, which we endorse with slight modifica- 
tions indicated, the essential control over dissemination of this kind 
of information would be established no matter how the information 
was obtained. 

The Attorney General has stated repeatedly that, in the field of 
intergovernmental cooperation for better law enforcement, it will not 
be the purpose of the Federal Government to usurp the functions of 
the State and local police; likewise the Federal Government should 
not assume the task of policing and prosecuting offenders against the 
local law where primary 1 responsibility already rests with the States 
and local governments. Since the real offense is consummated when 
the information is stolen locally, regardless of whether it is trans- 
mitted intrastate or interstate, the proposal would involve the Fed- 
eral Government unnecessarily in the prosecution of local crime. 

This Department’s views on this subject were expressed in con- 
nection with the presentation of S. 3358 to the Eighty-first Congress, 
last year. We believed that by its control over the interstate com- 
dnenbeddiniad carriers and hence over the facilities of carriage, the 
Federal Government was in a position to give unique and at the same 
time appropriate assistance to the States in breaking up illegal book- 
making activities by a denial of the interstate communications facili- 
ties to the gambling fraternity and not by Federal criminal prosecution 
of every local gambler who makes a telephone call or his local aiders 
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and abettors. The same considerations apply here. The Depart- 
ment agrees that the technique of Federal licensing of interstate dis- 
semination of information with elimination of those who aid gambling 
activities, proposed by the Kefauver committee (S. 1563) is a further 
step in the right direction but that the use of Federal criminal prose- 
cutions of what are essentially violations of local law is an undesir- 
able method. 

Accordingly, the Department of Justice is unable to recommend the 
enactment of the bill, 

I would like to depart from the written statement and save the 
comments on §. 1624 for Mr. Whearty, since they deal with technical 
amendments to existing law that the Criminal Division has ¢ ognizance 
of, and to point out to you in this general field covered by S. 1563, 
S. 1564, and S. 2116 that there are three basic points to be made. 1 
think, first, the basie responsibility for dealing with crime in this 
country is local, and if we need any better evidence of it, 1 do not know 
where I can find it than in the records of this committee. In the report 
which you made on S. 3358, now 8. 2116 last year, you summarized 
this cogent point in the following manner : 

Basically and fundamentally the prevention of illegal bookmaking is a local 
police problem. In some communities it has been met on a local level. Moreover, 
any Federal legislation, inciuding the bill here recommended, cannot by itself 
be wholly effective; it will require not only the enactment of State laws, which 
would cope with the problems on an intrastate basis, but also continuous, effec- 
tive, and vigilant enforcement by State and local officials. Only when a ma- 
jority of the citizens in a community or State decide illegal bookmaking must 
go will it go. (S. Rept, 1752, Sist Cong., p. 11.) 


The very same remarks at even greater length were made by the 
Kefauver committee (S. Rept. 307, 82d Cong., pp. 5-6) and by the 


various officials who have appeared and testified before that commit- 
tee. 

I think, sir, that. at all times point No. 1 that we must bear in mind 
in any drafting that we do, is that basic responsibility lies with the 
local community as to crime and the dealing with it. 

The second point, sir, is that the Federal Government does have a 
part, and I should say a vital, part, in combatting organized crime. 
Ina word, I think by reason of its central position it can exercise lead- 
ership. I think it can do that in two ways: 

First, it can do a useful job by coordinating the methods of co- 
operative enforcement among the states and between the states and 
the Federal Government. I think some of this has been demonstrated 
in the kind of investigative leadership that was provided by this com- 
mittee and by the Senate Special Committee on Organized Crime, by 
the Attorney General’s Conference, and by the various techniques with 
which and through which the Federal agencies cooperate with the 
States, 

I think, secondly, the Federal Government can use its power to 
supplement State authority and State policy by the exercise of Fed- 
eral authority over the channels of interstate commerce, communica- 
tion, transportation, and by the exercise of its power over the mails 
and income tax. 

Now in this connection I think it should be noted, as it has been 
noted before that there is in this country a basic State-created nation- 
wide policy against gambling, against the gambling business. 
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If I may just quote you briefly what we said to the Kefauver Com- 
mittee—and I think to this committee last year : 


The people in this country, State by State, painstakingly evolved a public 
policy against the gambling business. At one time public bambling in lotteries 
was an accepted means of raising funds for public use. The State legislatures 
and even the Congress authorized lotteries and chartered private companies to 
conduct them. The corruption that flowed from lotteries, marked by the bribery 
of public officials and the mere trickle of funds into the Public Treasure, as com- 
pared to the huge sums raised, led gradually to the prohibition by the States of 
lotteries and other forms of gambling. This policy was capped by congressional 
legislation in 1890, forbidding the sending of lottery tickets in the mails, and 
was supplemented 5 years later by legislation forbidding the transportation of 
lottery tickets in interstate commerce. Still later, in 1934 the Congress forbade 
radio broadcasting of advertising and information concerning lotteries. 

But I may add, sir, that when Congress went to work on this thing. every 


State with the exception of Louisiana, had forbidden the lotteries and by 1895 
Louisiana was in there too. 


This Nation-wide public policy against the gamblifig business, which grew 
from local roots, has remained steadfast. The only substantial deviation has 
occurred in the situation where by either judicial decision or direct legislative 
action approximately half the States have made an exception for betting at the 
track on horse or dog races, usually in connection with the so-called pari-mutuel 
system. This has not been accompanied by validation of the professional off- 
the-track betting, generally described as bookmaking. And, except for a few 
States which have allowed local option in permitting the licensing of certain kinds 
of gambling, I believe we are justified in taking the view that throughout the 
United States there is and has existed for many years a public policy that con- 
demns organized gambling and makes its activities criminal. 

The Cnarrman. If I may clarify something which is troubling me, 
you make two points, and the two points you make are ¢ onfusing to me. 

First, you make the point that the Federal Government can provide 
leadership for local governments, and then you go on in your second 
point to indicate that the Government does have the responsibility 
where information is carried across State lines, the interstate com- 
merce of information. 

Now the first point, you suggest that the Federal Government could 
very well furnish leadership. Do I understand you to mean that the 
Federal Government can furnish leadership in an area where it has 
no responsibility ? 

Mr. Piarne. No, sir. My point, sir, was that it can furnish leader- 
ship in the cooperative methods of law enforcement. My second point 
was—— 

The CHarrman. Why did you separate your first point from your 
second point? It seemed to me your first point covered areas where 
you state unequivocally that the Federal Gov ernment has no respon- 
sibility, that in that local area the responsibility is entirely local, and 
that has been the position of the Department of Justice previous to 
today’s hearings and all along the line. They have been consistent. 

Mr. Puatne. Let me give a concrete example. 

The Cuatrrman. Now, that leadership you want to furnish in that 
area where the Federal Government has no responsibility is bothering 
me. 

Mr. Piatne. Well, sir, take, for example, the use of interstate com- 
pacts. Admittedly, the apprehension of criminals and punishment of 
criminal activities that involve several States under their laws require 
that the States get together somehow, and it took the le: adership of the 
Attorney General, Attorney General Cummings, in 1934, to bring the 
States together to work on the business of interstate compacts | and 
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obtain from Congress the blanket consent to enter into State compacts 
regarding crime that makes the interstate crime compact easily work- 
ing machinery. 

The Crarrman. That is the kind of leadership you are talking about 
now ¢ 

Mr. Prarne. Yes, sir; and there are other kinds. There is the kind 
exemplified in the present Attorney General’s Conference on Organ- 
ized Crime, in which we called together representatives of the prose- 
cuting authorities and law-enforcement officers of the whole country 
to try to work out with them programs in which their responsibilities 
are clearly marked out, the help of assisting sources charted, and the 

art which the Federal Government can play, including use of its 
legislative process, is made clear. 

‘That leadership must come from the central authority. 

The Cuairman. In that conference I recall that the only responsi- 
bility the Federal Government assumed was in your second point, and 
that takes me back to my original question : W hy do you separate these 
into two points? You ‘make the point of leadership and then you go 
on to point out the responsibility that the Government has in inter- 
state transactions or transportation of information. 

Mr. Puatne. Perhaps the difference is better exemplified in talking 
in terms of leadership in terms of planning and supplementary he Ip 
in legislation, which sets the balance a little better. 

I think where the Federal Government can exercise its legislative 
power it is mainly a supplementary authority supplementing State 
policy. At the same time, in the matter of planning ways and means 
of promoting better local State and Federal cooperation I think the 
Federal Government must take the lead. I think it has done it, and 
1 think whenever it has done it good results have come from it. 

The Cuairrman. Now, I want to go back to your comments on S. 
1564 to clarify another point. 

You used the word “stealth,” the word “surreptitiously,” —you say 
“surreptitiously gaining information about a sporting event.’ 

Is it stealing to watch a sporting event from a telephone =i across 
the street from where the event is being held? 

Mr. Piatne. Apparently this is the sort of thing this bill was in- 
tended to get at, if I read the background correctly. The purpose of 
the bill was explained in the final report of the Senate Special Com- 
mittee To Investigate Organized Crime, Senate Report 725, at page 89. 

The committee gives this deser iption : 

S. 1564 reflects the committee's recognition that the ultimate effects of S. 1563 
may be delayed by hearings, appeals, court tests— 


and so forth. 
The proprietors of almost all—— 


The Cuarrman. What line is that ? 

Mr. Piarne. At the top of page 89, sir. 

The Cuatrman. I thought you were reading from the bill. 

Mr. Puarne. I was reading from the deser iption that was submitted 
afterward by the full committee. 

The CHatrmMan. I understand. 

Mr. Prarne. I am jumping down a bit: 

The proprietors of almost all legitimate race tracks and sporting events have 
long been fighting the wire service operators by denying them the right to send 
out their bulletins on betting odds— 
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and so forth. 


Consequently, the operators have been driven to elaborate subterfuge, some- 
times stealing the information from blinds outside the track or enclosure, some- 
times using wigwag signals, semaphores, and special codes, and even walkie- 
talkie radio equipment from inside. 

I suppose that is a direct answer to your question about the telescope 
and the like. 

The Cuarrman. The Federal Government could not make it illegal 
to climb a telephone pole and see what was going on in a sporting 
event enclosure unless the telephone happened. to be in one State and 
the sporting event in another State. Then I suppose the Federal 
Government might take charge of the peeping toms. 


Mr. Puatne. I guess so. 
The Cuarrman. Now, if it is not illegal, if the State itself does not 


make it illegal or the city or the local government does not make it 
illegal, then how can the Federal Government stop the transmission 
of the information that is not illegal ? 

Mr. Pxatne. They are not stopping the transmission, sir. S. 1564 
does not stop the transmission itself. It punishes the stealing of the 
information, and if it happens to go into commerce, then it is a 
Federal offense. 

The Cuatmrman. That is the point I make. If it is not stealing, if it 
is not illegal, if it is not unlawful and made unlawful by the local 
forms of government, how can the United States Government make it 
unlawful and illegal to transmit it? 

Mr. Piatne. We think that the bill is really overstretching a good 
deal. As we analyze it, it is punishing a local larceny, if that is what 
it is, and we certainly think the Federal Government ought to not be 
in that field, and that is why we have objected to this bill. 

The CuarrmMan. All right, go right ahead. 

Mr. Piatnr. The third point that I thought should be kept in mind 
when the Federal Government is trying to assist the States in local 
problems is that the legislative methods of assistance employed by the 
Federal Government should call into play to the extent possible the 
means by which the Federal Government can give unique and appro- 
priate assistance, which should not be the assumption of the local 
burden. This is exactly our comment on S. 1564. 

I think that we have set forth in our written statement what we 
think is the difficulty, in contrasting S. 1563 and S. 1564. 

In S. 1563 there is the use of the unique, appropriate Federal con- 
trol over interstate carriage and an exercise of that power to keep 
the wrong people from misusing the means of carriage. 

In S. 1564 the request is to use the Federal enforcing power to punish 
local larceny and we think that the contrast isso obvious that one can 
stand and the other ee 

The CuairmMan. §. 1563 bothers you, as it bothers me, about the 
task of separating the sheep from the goats. That is what it does, does 
it not? It says ‘it is all right for certain people to do these things 
and all wrong for others. 

Mr. Piatne. You mean S. 1564? 

The CuarrMan. Yes, S. 1564. 

Mr. Piarne. While I am bothered with that, I am also bothered by 
the fact that we are simply asked to police a local situation. Here 
you have these so-called wigwag operators, those who operate inside 
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the track, who transmit information to people outside; and the infor- 
mation goes out by various additional means, on wires that move 
interstate. These people never move out of the State; they stay right 
where they are. 

The trackside or the track area is their place of abode for the time 
being. The information moves on and is lost. Asa matter of fact, the 
day after it is transmitted it is worthless information. 

All that is involved is the local stealing of that information, without 
the permission of the track owners, and we think that is wholly a local 
function. If the States do not have laws on the subject, they ought to 
enact laws; and to the extent that they have laws on that subject they 
certainly should be able to enforce that much which involves in the 
case of race tracks approximately no more than 30 tracks in the coun- 
try; and if the same is true of certain sporting arenas, there cannot be 
too many large arenas that are involved. 

Now I think that I can also attempt to illustrate the difference in 
methods in contrasting S. 1563, the Kefauver licensing bill, or our 
original S. 3358, whie h you sponsored last year, which dealt with the 
same subject as the Kefauver bill, only it does not take us into licens- 
ing—contrast that with S. 2116, which is in fact the bill reported to 
this committee by the McFarland subcommittee and then reported 
out by this committee at the close of the last session. 

Without attempting to describe that bill in detail, let me put it to 
you this way, sir. 

The premise of S. 2116 is that certain types of horse and dog race 
information must be completely banned from transmission by wire 
and radio in interstate commerce, and certain items are named. 

In addition, in order to avoid what is feared to be the unconstitu- 
tionality of banning the transmission of this information for all time, 
the drafters of S. 2116 distinguished between such information trans- 
mitted before a race, which they regard as bad, and the same informa- 
tion transmitted after a race has begun, which information they view 
as good in the realm of valid information rather than gambling 
information. 

The CuarrmMan. One is news and the other is gambling informa- 
tion ¢ 

Mr. Prarne. That is the viewpoint taken. 

Now our approach, the approach of the Department of Justice, 
in the bill that was prepared by the Attorney General’s Conference on 
Organized Crime and the Kefauver licensing bill, has been an attack 
not on the information itself but on those persons who misuse it to 
aid gambling—hence, the suggested remedy has been to deny to the 
misusers the facilities of interstate commerce. 

Incidentally, this committee last year in its report agreed that the 
fact that the interstate carriers furnished facilities is the ke ‘ystone to 
any Federal legislative approach. 

The Cnamman. That is what I say. Under this new approach 
or under this approach, it is not new, but under this approach you 
first have to separate persons into the good and the bad, as I say, 
separation of the sheep from the goats. 

In S. 2116 we went to the character and the content of the informa- 
tion and the timing of the information. We dealt with that, which 
it seems to me would require less splitting of hairs and making close 
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decisions so far as persons were concerned. That is where your 





difficulty is. j be 
Mr. Prayer. I also agree that if you could get a nice, easy way of j on 
solving this problem, we should grab it, and grab it fast; but the diffi- ba 
culty with what might seem to be this easy way of picking out certain 
information itself and the timing of that information is, that it is sor 
illusory. ' 
We think, in drafting legislation we have got to consider some of im 
the practical difficulties that would be encountered and whether the { opt 
object would be accomplished. 4 not 
For example, under S. 2116 the Federal Government would have ato 
to police everybody who disseminates or receives information to see, _ ant 
for example, that newspapers and their sources are not obtaining 5S souse 
and using information—incidentally, section 3 of the bill prohibits wel 
and punishes the transmitting or receiving of information—we would ; not 
have to see that newspapers and their sources are not obtaining or not 
using information concerning races prior to the start of each race, . acr 
particularly, because the subcommittee felt that newspapers as well Fed 
as the so-called wire service provide information useful to book- exc 
makers and gamblers. yall 
At the same time the Federal Government would have to distinguish F 
and exempt newspapers with gather and publish advance news about gens 
racing events in their own State, but who nevertheless ship their i §6Fed 
papers interstate by airplane, railroad, and truck, such as New York, by 
Baltimore, and Florida papers. nali 
If the Senate subcommittee was of the view that the time lag in- tion 
herent in newspaper publication and distribution is not too material . Ty 
a hindrance in the use of published information by bookmakers and | ive 
gamblers, then this exempt means of obtaining public information | ae 
is a serious breach in the dike which the subcommittee would con- s §6are : 
struct. 4 abet 
In other words, they are holding off the information one way and al- | usin 
lowing it to come through another way. Admittedly, S. 2116 does ar 
not go to the transmission by any means other than wire or radio. | enn 
There is a further practical difficulty in trying to use information S  by te 
itself as the criterion rather than getting after the people intent on boa litt 
wrongdoing themselves and hoping to put them out of certain kinds Th 
of business. There is the problem of detection under S. 2116. How are - S91 
we to determine that part of the whole flow of information which has Soff t} 
been sent or received interstate prior to the time of the start of a | jag } 
race! Ne at ENO al - woul 
Section 3 punishes the transmitting or receiving of gambling in- 7 pape 
formation which is transmitted prior to a truthful announcement that =F geroc 
the event has actually started. | other 
This is a terrific problem no matter what the means of communi- | and , 
cation is, and in the case of telephoned information we could prob- more 
ably only cover it by means of wire tapping, a method forbidden to us On 
by the statute, 47 U. S. C. 60. appre 
I think, too, there is a warning analogy here, sir, that might be We d 
useful. assist: 
Many people have complained that the Federal Treasury balance is means 
being used as a basis for running a lottery and something should be kind ¢ 


done about it ; and the Kefauver committee has a suggestion. 
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eee the remedy proposed by S. 2116 to the problem, it would 
be akin to suggesting that the cure, for ending the numbers lottery 
on the daily Treasury balances was to stop publishing the Treasury 
balances daily, instead of getting at the people who run the lotteries. 

That seems to be the kind of practical absurdity that just banning 
some transmission of the information would create. 

What troubles me more in that connection is that if we put an 
imprimatur of approval on transmission operations so long as the 
operators do not transmit certain items at certain times, and I am 
not at all confident—as I am sure you would not be—that the oper- 
ators such as Continental Press, and others, who have been charged 
and with a good deal of support for the charges, that they are m: iking 
use of all sorts of surreptitious means of obt: aining information as 
well as aiding in illegal operations, contrary to State laws—I would 
not be confident sir, and I am sure you would not be—that they would 
not misuse their privilege and find surreptitious means of getting 
across the prohibited items of information if they have, as it were, 
Federal permission to keep right on disseminating that information 
except at certain intervals and all related items of information at 
all times. 

Furthermore, the approach that is contained in the Kefauver li- 
censing bill, or the original bill, 5. 3358, is one that does not put the 
Federal Government in the position of being a watcher, of just sitting 
by and watching people engaged in activities bordering on crimi- 
nality and if they step over the line, hop on them, by way of informa- 
tion or indictment as the case may be. 

The technique of the Kefauver bill is that once a course of conduct 
is established, not necessarily the precise proof of precise criminal 
acts, but if once there is established a course of conduct that persons 
are using a facility of interstate transmission in general to aid and 
abet the violation of criminal law, you take away their privilege of 
using that facility. Certainly this is a much more effective method 
than having to build up a tremendous Federal police force that must 
try somehow to ascertain that if certain kinds of messages are sent 
by telephone or telegraph, they are sent before a precise time and not 
a little after that precise time. 

The latter, sir, is another of the practical difficulties inherent in 
S. 2116. Also, as I said to you before, if the object of S. 2116 is to cut 
off the newspaper dissemination of this information, the whole object 
has been defeated by the very limited scope of the bill, itself. It 
would permit, it would not hinder in one whit, the New York news- 
papers from sending their published New York racing information 
across to New Jersey by express, by subway. by whatever means, 
other than by wire and radio; similarly, with the Baltimore papers; 


and of course, in any case the transmission of this information to 
more distant places by air. 

On the whole, S. 2116 has seemed to us to be a very impractical 
approach. It does not succeed in getting at its alleged objective. 
We do think the Federal Government should stick to that kind of 
assistance which is unique, its ability to control by generally civil 
means, as distant from criminal, the interstate transmission of this 
kind of information in aid of local gambling. 
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Unless you had some particular further questions on this set of 
bills, sir, I would be happy to ask Mr. Whearty to pick up and ex- 
plain our position on S. 1624 and the amendments to S. 1624. 

The CHarrMan. Very well, Mr. Whearty. 


STATEMENT OF RAYMOND P. WHEARTY, FIRST ASSISTANT AT- 
TORNEY GENERAL, CRIMINAL DIVISION, DEPARTMENT OF 
JUSTICE 


Mr. Wuearry. I appear here as the first or general assistant in the 
Criminal Division of the Department of Justice. 

I might also say that I appear in the role of a pinchhitter. The 
administration of this bill if enacted into law would fall largely within 
the jurisdiction of the Chief of the Administrative Regulations Sec- 
tion of our Department, who is thoroughly familiar with all of the 
legislative background, and who was prepared to appear here, but 
for a sudden illness in his family. 

I hope that I can be helpful to the Chair and to the committee. I 
am generally familiar with the subject matter. 

The bill, as the committee knows, is a bill to prohibit the import- 
ing, transporting, and mailing of gambling materials; to prohibit 
the broadcasting of gambling information; to prohibit the trans- 
mission of bets or wagers by means of interstate communications; and 
to prohibit further the transportation of gambling devices in inter- 
state commerce. 

Section 1 of the bill would amend the sections of title 18, United 
States Code, which constitute the chapter entitled, “Lotteries.” The 
principal effects of the amendments would be to extend the scope of 
the chapter so as to cover other gambling enterprises, information, and 
devices within its prohibitions, and to enact a new section prohibiting 
the transmission of bets and wagers by telephone, telegraph, or radio. 

More particularly, the existing section 1301 of title 18, now relat- 
ing to the importing or transporting of lottery tickets and section 1302 
relating to the mailing of lottery tickets or related matter, would be 
combined into a new section 1301 entitled “Importing, transporting, 
or mailing gambling or lottery materials.” 

The new section would make it unlawful for any person to import, 
transport in interstate commerce, or use the mails to disseminate 
gambling material, including punchboards, pusheards, or similar de- 
vices, and lottery tickets or related matter. 

Similarly, the existing section 1303 of title 18 would likewise be 
broadened to apply to gambling enterprises, and would be redesig- 
nated as “1302.” Similarly, section 1304 would be redesignated * 1303” 
and broadened to include the broadcasting of information concern- 
ing gambling enterprises. 

The proposed section 1304, “Transmission of bets and wagers by 
telephone, telegraph, or radio,” is new. It would prohibit the trans- 
mission by means of telephone, telegraph, or radio of bets or wagers, 
offers of bets or wagers, and the pay-off of bets or wagers. Although 
the bill contains an express prohibition against using interstate com- 
merce facilities for the transmission of bets or wagers, the authors of 
the measure do not seem to have intended that telephone companies 
be included within its purview. In explaining the meaning of this 
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section the final report of the Kefauver committee, dated August 31, 
1951 (S. Rept. No. 725), stated that: 

It contains a flat criminal prohibition against using interstate facilities in 
connection with any bet or wager, thus putting an end to lay-off or come-back 
transactions between gamblers in different States. The committee has stressed 
in the record, and will continue to emphasize that this law is not intended to 
punish casual, private users of the telephone; no drafting technique seemed 
udequate to separate the casual user and the professional bettor; the matter 
is therefore left to sound discretion at the enforcement level. Telephone com- 
panies would not be affected, since they do not “send or transmit’ messages 
(see Southern Tel. Co. v. King, 103 Ark. 160 (1912)), and other carriers would 
be liable only if shown to have violated the prohibition “knowingly.” 

The present section 1305 of title 18, exempting certain fishing con- 
tests from the provisions of the chapter, would be reenacted without 
change. 

Section 2 of the bill would amend section 1 (a) (2) of the so-called 
Slot Machine Act (64 Stat. 1134), approved January 2, 1951, so as to 


broaden the definition of “gambling device” to include— 

any other machine or mechanical device (including, but not limited to, roulette 
wheels and similar devices) designed and manufactured primarily for use in 
connection with gambling, and (A) which when operated may deliver, as the 
result of the application of an element of chance, any money or property, or (B) 
by the operation of which a person may become entitled to receive, as the result 
of the application of an element of chance, any money or property * * *. 

Sections 1301 and 1302 of title 18, the existing sections, have been 
construed by the courts to be applicable only to lotteries and schemes 
having the characteristics of lotteries. In this respect a lottery has 
been defined generally as a scheme for the distribution of prizes by 
lot or chance with the three essential elements being consideration, 
prize, and chance. Thus, the words “gift enterprise or similar scheme” 
following the word “lottery” in each of these present statutes have been 
interpre ted by the courts to include only such schemes as are related 
to and have the general characteristics of a lotter y. In construing the 
provisions of section 1302, the court, in the case of United States v. 
hich (90 F. Suppl. 624), held that a “bookmaking scheme” as applied 
to horse 1 racing, where prospective bettors were offered a list of a 
number of horses to bet on to win, place, or show, in a race to be run 
at a future date and in which race only a comparatively few of the 
horses listed would run, did not constitute a “lottery, gift enterprise, 
or similar scheme” within the purview of this statute, since natural, as 
distinguished from unnatural, forces are involved upon which knowl- 
edge, skill and judgment are brought into play. In other words, there 
is something more than a mere guess and nothing which resembles a 
distribution of prizes by lot. Therein the court stated at page 630: 

Senator Brewster. May I interrupt ? 

I was interested in the distinction between natural and unnatural. 

If a horse race was fixed, would you consider that natural, 
unnatural ¢ 

Mr. Wuearty. So far as the race itself was concerned, I would say 
it is still natural. 

Senator Brewster. If it is a fixed race? 

Mr. Wuearry. Even if it is a fixed race, because it would appear 
to me, sir, that the forces which operate in the race and constitute the 
race—namely, the animals—cannot be other than natural animals. 
The jockeys must be natural persons. 
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Senator Brewster. The “fix” is a natural, also? 

Mr. Wuerarry. The fact that the outcome of the race is predeter- 
mined through some scheme cannot affect its natural character, it 
seems to me, sir. 

Senator Brewster. That would mean, then, it would all be ex- 
cluded? Is not that what you propose? 

Mr. Wuearry. That, I think, is correct under existing law. 

Senator Brewster. So they would not come within the inhibitions? 

Mr. Wuearty. I think that probably is a correct conclusion ; yes, sir. 

Senator Brewster. Thank you. 

The Cuarrman. Then an unnatural horse race would be—— 

Senator Brewster. Run on the up and up. 

The Cuatrman. Where you shake the dice. 

Senator Brewster. Let the best horse win. 

The Cuatrman. The horse wins according to his number. Would 
that be an unnatural 

Mr. Wuearty. I do not think that is a horse race at all, sir. 

Senator Brewster. It is a dice game. 

Mr. Wuearty. There is a question of terminology there.. I agree 
with you, sir, there is some question as to the application of the terms 
“natural” and “unnatural,” to a race where the outcome is predeter- 
mined; but even in such instances natural elements are involved so as 
to take it outside the purview of existing law. 

If I may continue, sir, I believe I was quoting from the decision. 
To continue: 





Undoubtedly the bookmaking schemes of defendants are evil in their influence 
and pernicious in their results. Undoubtedly they are much more evil and much 
more pernicious than many of the schemes which have been held to be lotteries 
within the meaning of the statute. Nevertheless, as I contrue the term “lottery, 
gift enterprise, or similar scheme” as used in the statute, and as I understand 
defendants’ schemes, as set forth in the indictments, defendants’ schemes are 
not lotteries or similar schemes and are not reached by the statute. 

As said by Judge Sibley in Boasberg v. United States, supra, “* * * the 
use of the mails has not been denied to every form of gambling * * *” (60 F, 
241 186). The statute has not, in my judgment, denied the use of the mails to 
defendants’ schemes as they are made to appear in the indictments. To hold 
otherwise would be to read into the statute a meaning that is not therein ex- 
pressed and that would be judicial legislation. The evils the indictments seek 
to strike here must be reached through broadened legislation by Congress. 

Under the facts disclosed on the face of the indictments neither can be sus- 
tained as a violation of the terms of the lottery statute, and the motion to dismiss 
the indictment is allowed in each case, 


It is believed that the addition of the words “gambling enterprise” 
will enable the courts to give a broader construction to this statute. 

The attention of the committee is directed to the erroneous use 
of “wages” for “wagers” in the title of the bill, and “punchcards” for 
“pusheards” on line 20 of page 2. 

Senator Brewster. Would you educate the committee as to “push- 
cards”? The chairman says he knows what a pusheard is. 

Mr. Wuearty. I wish I came from Boston, too. I would think 
they are two words which would cover the same object. Pushcard and 
punchboards are similar. 

In practice, sir, I think they are practically the same object, same 
sort of device. 

The Cuarrman. How would it help you to come from Boston ? 

Mr. Wuearty. They say “cyard,” and it makes it easier, it does not 
sound so close to “cart,” you see. 
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Senator Brewsrer. I do not think that the chairman came from 
there. That is why I asked him. 

I still do not know what a pusheard is. 

Mr. Wuearry. A pushcard is a device, as I understand it, in which 
there are perforations filled with some sort of paper material, which 
are capable of being pushed out. 

Senator Brewster. Is that what we call a punchboard? 

Mr. Wuearrty. No. It releases a slip of paper upon which ther. .s 
printed some number or name. I believe that is the type. 

Senator Brewster. Isn’t that like a punchboard ¢ 

Mr. Wuearry. That is why I say I think they are so close together, 
it is relatively impossible to make a distinction between the two. 

Senator Brewster. You say the attention of the committee is di- 
rected to the erroneous use of “punchcards,” or “pushcards.” 

Mr. Wuearry. If I may refer to the bill itself, both words appear. 
The bill itself on line 20 says that any punchboard, puncheard, or 
similar device—if those words remain in, it would seem to us that 
maybe the word “punchcard” is a typographical error and it was in- 
tended to be “pushcard.” 

Senator Brewster. Is that the terminology that they use? I do 
not know. This is out of my field now. Are there any authorities 
here on this business? Some of the reporters might tell us. 

Mr. Wuearty. I do not know whether you were here, sir, when I 
began. I explained that I am in the nature of a pinchhitter. May I 
consult with the gentleman who actually does the work! 

Mr. Jonn O’Keere (Criminal Division, Department of Justice). 
As I understand it, sir, a punchboard is where they have a mechanism 
similar to a nail which is used to punch a piece of paper out of a 
rectangular-shape board and when the paper is unfolded you can see 
whether you have a winning number. A pushcard is a cardboard form 
usually transmitted in the mail, where they have various names, like 
“Mary” or “Jim.” You can push the perforated part out with your 
hand, or with the use of a pencil and the number is on the back of 
that portion of the form. 

Senator Brewster. They call that pusheards? 

Mr. O’Keere. Yes. The other style, which is similar, is a punch- 
board, 

Mr. WHearty. W’ further reference to section 2 of the bill it is 
noted that at the time the measure was introduced, Senator O’Conor 
stated that— 
it is felt by the committee that the so-called wheels of chance and other simple 
games which are characteristic of itinerant carnivals, and which are used in 
raising funds for a multitude of worthy causes, should not be outlawed at the 
Federal level, and the proposed new law leaves ample room for their exclusion 
from its prohibitions (97 Congressional Record 6433, June 8, 1951). 

However, roulette wheels and similar devices are expressly included 
within the provisions of the bill, and it would seem that if the measure 
is enacted into law, it will be unlawful knowingly to transport in 
interstate commerce any such devices, irrespective of the type of per- 
son or organization transporting the same, or the cause for which 
funds raised by their operation are to be used. 

Senator Brewster. You think the wheels of chance, and so forth, 
in the itinerant carnivals would all be under the inhibition ? 
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Mr. Wuearty. Yes. The Department further noted that section 2 
of the bill is so phrased as to refer to roulette wheels and similar 
devices as illustrative of machines and mechanical devices. Since 
some question may be raised as to whether all roulette wheels and 
similar devices are, in fact, machines or mechanical devices, it is 
suggested that section 2 of the bill be amended to read as follows: 

Sec. 2. Subsection (a) (2) of the first section of the act entitled, “An act to 
prohibit transportation of gambling devices in interstate and foreign commerce” 
approved January 2, 1951 (64 Stat. 1134) is amended to read as follows: 

“(2) any other machine or mechanical device and roulette wheels and similar 
devices, designed and manufactured primarily for use in connection with gam- 
bling, and (A) which when operated may deliver, as the result of the application 
of an element of chance,-any money or property, or (B) by the operation of which 
a person may become entitled to receive, as the result of the application of an 
element of chance, any money or property ; or— 

Subject to the foregoing comments, the Department of Justice 
would have no objection to the enactment of this bill. 

I have a few general comments which I should like to make apart 
from the statement of the Department, but which generally are in- 
tended to not change, but rather supplement that statement to some 
little extent. 

Fhe Cuarrman. That is not a very strong approval to say the De- 
partment of Justice would have no objection to the enactment of this 
bill. 

Mr. Wueartry. What that means, it seems to me, sir, is this: That 
there has been a question right along—and the Chair raised a question 
even in Mr. Plaine’s testimony—as to the proper position of the 
Federal Government in this field of gambling, where you have a 
conflict of responsibility at the State and Federal level. 

I would think that any comment that might be addressed to that 
lack of objection would proceed from that thought. In other words, 
there is some question as to the extent to which the Federal Govern- 
ment should get into a purely local field and something which has 
been heretofore pretty much purely a local field. 

If there is any reservation as to this bill, it is solely from that 
standpoint. The Department supports the object of the bill and joins 
in these bills in approving the object and the attempt to control 
interstate crime. 

I think if there is any inference to be drawn from the lack of objec- 
tion to this bill, it must be merely that the Department’s only reserva- 
tion is the possible question as to the extent to which the Federal 
Government should get into this field. 

Does that answer your question, sir / 

The Cuatrman. Yes, sir. 

Senator Brewster. I note your last sentence is the more or less 
conventional one that the Director of the Budget advised that there 
is no objection to this report, or the submission of this report. 

Suppose he did object? What does the Director of the Budget 
know of this proposition? What does he have to do with it? 

Mr. Wuearty. I believe the interest of the Director of the Bureau 
of the Budget is not directed primarily to the objectives of the bill, 
but rather as it may affect the costs to the Federal Government and 
the procedures of the Federal Government itself. 

I do not think that the objection would be to the merits of a bill, 
except insofar as it affects matters within his own jurisdiction. 
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I assume from that statement that the Bureau of the Budget does 
not see any reason why this bill should not be passed from that stand- 
point. 

Senator Brewster. It does not concern any other considerations 
than purely the question of financial expense ¢ 

Mr. Wuearty. | think that is correct. 

Mr. Plaine, you are a little more familiar with this than I am. 

Mr. Puarne. I think it sometimes implies, too, that there is no 
conflict with what would be regarded as presidential policy, based 
on an over-all consultation with other Government agencies. 

Senator Brewster. Who determines that ? 

Mr. Puatne. Well, sir, I think many years ago when the Budget 
Bureau was created, the President assigned to it the function of exam- 
ining the various proposals of the various agencies to decide that 
there was no conflict in policy. 

Otherwise, you could have people going off in many directions with- 
out the executive branch of the Government as a whole, being aware 
of what was going on. 

Senator Brewster. Does the Bureau of the Budget have a staff 
down there who do know the Presidential mind, and do they correlate 
this thing? 

Mr. Prarye. Yes; they have an assistant director for legislation. 

Senator Brewster. How many people does he have to help him? 

Mr. Puarine. I do not know. 

Mr. Wuearty. I can’t supply that information, either. 

Senator Brewsrer. It must be quite an outfit because they have to 
review every bit of legislation. It makes our heads ache with this 
committee alone, but with 10,000 bills they must have quite an outfit. 

The Cuatrman. In the Budget Bureau ? 

Mr. Puaine. Yes, sir. 

Senator Brewster. It would be very interesting to know the ex- 
pense of that Bureau, would it not / 

That Bureau has to review everything which everybody else does. 
We have 2 million employees in the Federal Government and they 
have to review everyone of their acts and opinions to determine 
whether they conform to this so-called Presidential mind, if any. 

Mr. Puarne. On the other hand, it does make in general for a con- 
sistency of approach. I would think that there would be a good deal 
of embarrassment if the executive branch was being represented in 
conflicting ways too often, let us say. I am sure it is not a perfect 
mechanism, and I am sure they can’t resolve all conflicts, but to the 
extent that they can—— 

Senator Brewster. You do not mean to intimate in this particular 
case that the administration is by any chance, interested in gambling? 

Mr. Puaine. Interested in the suppression of gambling. 

Senator Brewster. You said if there was a conflict—apparently 
there would be some other kind that would be in conflict with our 
object of suppressing it. Do you think there is no Presidential policy 
that would protect ? 

Mr. Piare. Protect gambling? No. On the contrary. 

Senator BREWSTER. Anything we could do to suppress gambling 
would be in full cooperation with Presidential policy. We would 
have to determine that rather than the Bureau of the Budget, with 
the help of the Department of Justice. 
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I do not think that I ever heard before that they had a Director 
of Legislation, and I think we will ask them how much of a staff 
they have under the direction of the Director of Legislation. We may 
need a correlative staff up here to see whether or not we can coordinate 
our approach, too, and then we will end up with everybody working 
for the Government. : 

The Cuarrman. While the matter does not affect that particular 

uestion that we have before us, I note that we have a bill on the 

oor of the Senate today in which the National Defense takes one 
position and the Bureau of the Budget takes another, and that is with 
respect to Senator McMahon’s amendment which is the pending ques- 
tion. Defense says that they recommend one thing and the Bureau of 
the Budget says they recommend the direct opposite, which will be 
brought up on the floor. iy Ait. 

I think it is very helpful to the Congress, and I think it is less 
embarassing to the administration to have some sort of a clearing 
house on these things. 

I rather favor the way it is handled and of course, as Mr. Plaine has 
said, it is not perfect, which is illustrated by our situation down there 
today; but, nevertheless, they do maintain a consistent position. 

As I understand it, the ICC is the only agency which is more or 
less under this committee which does not clear their position with the 
Bureau of the Budget. That is a very interesting thing. We have 
these so-called independent agencies, which are supposed to be arms 
of the Congress, and yet all of them clear their position with the 
Bureau of the Budget, except the ICC. 

Senator Brewster. I think the chairman shares my reluctance to 
adopt totalitarian methods, but as we happen to have in this case, 
where the committee approved the position of the Budget Director on 
this McMahon amendment, why could we not request them to suppress 
the Defense Department ?. 

They are not allowed to present their views if the Director of the 
Budget disapproves. Why not clamp down on them and say, they 
do not count in this thing downstairs ¢ 

The Cuairman. That of course, is one position. The other position 
is in favor of consistency instead of totalitarianism. I think it is less 
confusing to have the administration consistent in all of its various 
parts and not exactly say that is totalitarian. 

But, nevertheless, that is getting quite a bit away from the subject. 

Senator Brewster. I think the question of whether the Congress 
will legislate or somebody else—I think that question is fundamental, 
and I know the chairman and I agree on that, at any rate. 

The Cuatrman. Yes, sir; I am sure that there is no disagreement 
on that question. We do like to have the advice from these expert 
departments of Government, however, with regard to legislation. We 
must recognize that the President has an important responsibility, the 
responsibility of veto and approval of the acts of Congress. 

Senator Brewster. He used to get madder than anyone else when 
he was in the Senate over some Executive suggestions about legisla- 
tion and other things. 

The CHAIRMAN, The shoe is on the other foot now. That is another 
natural. 

Mr. Wuearry. There are only two things to add in respect to this. 
I would like to call particular attention to this: That we feel in the 
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Department of Justice that if it is the view of the Congress that this 
law should not cover private individuals who are not professional 
bettors and not intended to cover telephone companies, as indicated in 
the quotation from the Kefauver report which I read, it would be 
most advisable that that clearly appear in the legislative history. 

If it is not the intent of the Congress that it go that far, it may be 
possible to provide within the bill itself for these exemptions. Maybe 
the Congress does not wish to go to that extent in stating the exemp- 
tions. 

Nevertheless, in the future if a case does arise in which that is the 
issue and recourse must be had to the legislative history, then we feel 
it would be advisable that the intent of Congress clearly appear. 

Senator Brewster. Is that the same as under prohibition, the ques- 
tion of a fellow buying a pint, that the tadividuel bettor, who just bets 
for his own comfort and satisfaction, you think might be included 
under this legislation as it is now drawn ? 

Mr. Wuearty. Technically he would be included in the wording of 
it, and yet it is perfectly obvious the committee in recommending it 
did not intend to touch the casual bettor. 

Senator Brewster. Is there any way to exclude that other than to 
say precisely “except a man who is betting simply for his own amuse- 
ment” ? 

Mr. Wuearrty. To me that presents not so much a legal or legislative 
as a practical question; because if you write a precise exception into 
the bill, saying except a casual user, then every person who may con- 
ceivably come within the bill will claim to be a casual user and it may 
increase the difficulties of enforcement. 

If the bill is silent, it may be preferable. 

Senator Brewster. All the evidence in the Crime Committee indi- 
cated, to my mind, that the men they were discussing could under no 
possible interpretation be considered casual users. 

Mr. Wuearty. You are correct, sir. 

Senator Brewster. With all the betting every day in the year and 
10 times a day, whether that is a casual user—you get into a question— 

Mr. Wuearry. That isa question of fact. 

Senator Brewster. But the fellow who is making a business of it is 
certainly not a casual user. 

Mr. Wuearry. In this if you include an express exception, you ex- 
tend an invitation to everybody to claim he is a casual bettor. 

The only other thing that I wanted to emphasize again was this 
matter of the suggested change—the change suggested in subdivision 
2. The bill as drawn relates to 
any other machine or mechanical device, including, but not limited to, roulette 
wheels and similar devices * * * 

By the rule of ejusdem generis, the same class, it may be that lan- 
guage “including, but not limited to,” may result in frustration of 
what the Congress wants to get to. 

In other words, this gambling bill as originally drawn, Public Law 
906, the test of whether a machine was a gambling machine was 
whether the machine itself paid off. 

Obviously, there are so many ways to circumvent that that some 
amendment is desirable to cover counter bets, side bets, and things of 
that nature, which this bill does intend to do. 

































































































































































































































































































28 ANTICRIME LEGISLATION 





But this including roulette wheels and similar devices—if you apply 
the rule of ejusdem generis, the same class, it may restrict the scope 
of this bill. We feel that it is preferable to let the mechanical devices 
stand and add to them roulette wheels and similar devices, so there 
can be no question about what is meant and is in the minds of the 
Congress. 

The CuArrman. You have written us another letter dated September 
18 in regard to amendments to S. 1624. Would you care to say any- 
thing about that letter, or does it speak for itself ? 

Mr. Wuearry. I would prefer to let the letter speak for itself, sir. 

I think anything I would say here would be substantially a restate- 
ment of what is included there. 

The Cuarrman. I note you say in this letter that— 


We have been advised that the purpose of this amendment— 
which is the amendment to title 18, United States Code— 


is to allow the distribution in the United States of such newspapers as the 
London Times and the London Daily Express, which under the provisions of 
the bill would be barred if they contained any information relating to foreign 
gambling or lottery enterprises. 

Mr. Wuearry, That is correct, sir. What is your question ? 

The CHamman. It is not a question. 1 think that speaks for itseif, 
all right, but it is an important observation on the coverage of the bill 
itself. 

Mr. Wuearty. It is, yes; that is correct. 

Senator Brewster. Would that information be prohibited in Ameri- 
can papers or are they exempt ? 

Mr. Wuearry. I think the comment of the Department is directed 
to the exemption feature of it, sir. 

Senator Brewster. In other words, American newspapers could 
not carry information of this character, or could they? What I am 
trying to get at is whether this would exempt the foreign newspapers 
from something that would be prohibited to American newspapers. 

Mr. Wuearty. No; I think the answer is that both types of papers, 
foreign and. domestic, would be carrying such news as legitimate news, 
but under the wording of the statute the one foreign would be imported 
and would technically fall within the statute; whereas, the domestic 
paper would not fall within the statute, and to avoid discrimination 
against bona fide foreign papers carrying legitimate news the De- 
partment’s comment is included in this letter. 

The CHatrmMan. The purpose of the amendment is to make im- 
ported news on an equal basis with domestic newspapers. 

Mr. Wuearry. The purpose is not to discriminate against the 
bringing in of a foreign newspaper which carries legitimate news of 
this racing category, gambling news. 

The CuarrMan. The question is whether it provides for a different 
treatment or whether it provides for equal treatment. 

Mr. Wuearry. It provides for equal treatment I would say, insofar 
as legitimate news is concerned. i 

Senator Brewsrer. How are the American newspapers exempted 
under this thing here? As I looked at it, I did not see the exemption. 

The Cuairman. It does not seem to exempt them, if I read it cor- 
rectly. 

Senator Brewster. Any newspaper containing any advertisement 
soliciting any business—it does not seem to exempt them. 
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Mr. Wuerarry. That is right. ues \ 

The Cuamman. They cannot go through the United States mails. 

Mr. Wueartry. All I was saying was that insofar as foreign news- 
papers are imported, they might run afoul of this statute. 

Senator Brewster. That is right, and an American one would, too. 

Mr. Wuearry. Yes. 

Senator Brewsrer. If we do not exempt the domestic, could we 
exempt the foreign, is our point? 

Mr. Wuearry. There are certain papers published abroad which 

° . . ° . ~ 
are widely circulated or fairly well circulated in the United States 
and which are legitimate newspapers. Apparently it was the inten- 
tion of the Congress not to interfere with such legitimate newspapers. 

Senator Brewsrer. I come back to the point: If we stopped the 

+ Y rm . . . + 
New York Times from doing this, why do we allow the London Times 
to do it? 

Mr. Wuearry. I do not think that you do. Once the London Times 
gets within the United States then it is on the same footing, if it con- 
tains illegitimate gambling information. 

Senator Brewster. Why do we have to let it in? 

The Cuarrman. Why do we give it the privilege of our mails and 
deny the privilege of our mails to the New York Times or any other 
paper ¢ 

Mr, Wuearry. I do not think we give it the privilege of the mails, 
if it contains illegitimate gambling information. 

Senator Brewsrer. But you let them import it. 

Mr. Wuearry. I would say, sir, that is a matter of congressional 
policy as to whether that should be followed or not. 

Senator Brewster. I thought the only exception that was made was 
with regard to fishing. Exempting fishermen is all right up in Maine, 
but this London Times business, I do not know. 

The committee had a letter from the State Department, and I think 
that I might read it into the record in order to clarify this point, but 
I do think that the amendment does make a distinction between domes- 
tic and foreign papers. This is what the State Department has to say: 

Reference is made to your letter of June 9, 1951, with which you enclosed 
copies of S. 1624 and 8. 1626, and upon which the Department’s comments were 
requested. On June 12, 1951, the Department sent you an interim reply in which 
you were advised that the Department's comments on the subject bills would 
be forwarded as soon as possible. 

After study of S. 1626 the Department has concluded that, while the objective 
to be obtained by enacting this bill into legislation may be desirable, it does 
not have a primary interest in the matter and therefore has no specific com- 
ments to make at this time. 

With respect to S. 1624 but again without regard to the objective of the bill, 
the Department directs attention to paragraph 1301 wherein the import and 
distribution is prohibited of “any newspaper, circular, pamphlet, or publication 
of any kind containing any advertisement of, or soliciting any business in con- 
nection with, any gambling enterprise, lottery, gift enterprise or scheme of any 
kind, offering money or other prizes dependent in whole or in part upon lot or 
chance, or containing any list of the prizes to be drawn or awarded by means 
of any such gambling enterprise, lottery, gift enterprise, or scheme, whether 
such list contains any part or all of such prizes * * *.” 

Presumably the foregoing prohibition would apply to foreign newspapers 
such as, for example, the London Times, which, under British law, is permitted 
to publish news of horse racing, including stakes and prerace betting odds. 
Although circulation within the United States of this and other foreign news- 
papers is not normally effected until several days after they are published, it 
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is conceivable that news of scheduled gambling events might reach the United 
States by these media before the events in question take place. 

Certain foreign newspapers, including the London Times, the Manchester 
Juardian, and the Daily Telegraph (London), command a sizable readership 
in the United States and are relied upon extensively in United States Govern- 
ment agencies as well as in educational institutions throughout the country. 
The Department believes that any restriction placed upon the circulation of 
such newspapers would be detrimental to the best interests of the United States. 

In the United Nations, the United States has taken a strong position in support 
of freedom of information, with special emphasis on the press. Our representa- 
tives in the General Assembly, the Economic and Social Council, and other bodies 
have repeatedly urged, against the strenuous opposition of the Soviet representa- 
tives, the right of citizens of every country to unlimited access to news on the 
ground that only through an understanding of conflicting reports and opinions 
can individuals arrive at responsible judgments on matters of policy. Any 
limitation on general sources of information, even though they may include 
some material we may find objectionable on other grounds, may therefore em- 
barrass the United States Government in the promction of freedom of informa- 
tion. United States editors and publishers have strongly supported the United 
States Government in this position. 

In other words, the promotion of freedom of information should 
apply every place except domestic. 

The Department also recognizes that the restrictions upon international 
telegraphic and postal messages provided for in paragraphs 1301 and 1304 would 
create attendant problems of censorship but believes that this matter falls more 
properly under the purview of the Federal Communications Commission and 
the Post Office Department, respectively. 

The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report. 

Sincerely yours, 
Jack K, McFAtt, 
Assistant Secretary 
(For the Secretary of State). 

Senator Brewster. That is marvelous. How did the Director of 
the Budget reconcile this? There is apparently a little lack of recon- 
cilation. ‘The Department of Justice says O. K. but the State Depart- 
ment says you are trespassing on freedom of the foreign press, not 
domestic. Deny that to the domestic boys. 

I suppose it is a well-recognized fact that the London Times is avail- 
able here the day after publication, under modern means; so that the 
boys who have got to arrive—what was the phrase? That was a good 
phrase about matters of policy there—“unlimited access to news on 
the ground that only through an understanding of conflicting re- 
ports and opinions,”—that is a dope sheet—‘can individuals arrive 
at responsible judgments on matters of policy’—would not be able to 
pick the right horse without this information. That is another illus- 
fxation of the complications of modern life. 

You agree now, do you, that this would allow foreign newspapers 
such as the London Times to print and import into this country ma- 
terial which is legal for the New York Times? Do you agree to 
that? That is predic ated on the New York Times having | to use 
the mails and the London Times may not. 

Mr. Wuearrty. I would say that is possibly right. You recognize 
that the language in S. 1624 rel: ating to newspaper circulars, cire ulars. 
pamphits, public ations, and so on, solici ‘iting any business in connec- 
tion with any lotteries or gift enterprises has been in existence for 
many years and the purpose of this new bill is to extend that same 
prohibition to gambling information or gambling enterprises. 

Senator Brewster. Yes. 
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Mr. Wuearty. It is just an extension of the limitation that has 
been effective for some time. 

The Cuairman. I say say, because I know it to be a fact, that when 
we were trying to formulate, when the subcommittee was trying to 
formulate the position of the committee in Senate bill 3358, now 
No. 2116, we handled this question the way we did, which we find 
now is objectionable to the Justice Department, but that is the reason 
that the language which does appear in S. 2116 appears there. 

I would like to place in the record—lI want to put all three letters 
that the Department has discussed in full in the record, and if there 
isn’t objection, to place this fourth letter in with respect to these 
amendments. 

Then the letter from the Secretary of State’s oflice, I have already 
read, 

Next we will place in the receyrd the amendments that were intro- 
duced by Senator Hunt of the Crime Commitee and also this com- 
mittee, and then the endorsement of the Hunt amendments by the 
State Department. 

They will go into the record in that regular order. If there is no 
objection, that will be done. 

(The documents referred to above are as follows:) 


DEPARTMENT OF JUSTICE, 
September 18, 1951. 
Hon. EpWIn C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear SENATOR: This is in response to te request for the views of the 
Department of Justice relative to the bill (S. 1568) to provide for the Jicensing 
of certain persons engaged in the dissemin: ition of information concerning horse- 
or dog-racing events and betting information concerning other sporting events 
by means of interstate and foreign communications by wire or radio, and for 
other purposes. 

The bill would amend the Communications Act of 1934 by adding a new sec- 
tion 606A to accomplish the following: 

Subsection (a) would make it unlawful for any person who is engaged in 
disseminating information concerning horse-racing or dog-racing events or bet- 
ting information concerning any other sporting event to disseminate any such 
information by means of any interstate or foreign communication by wire or 
radio, unless such person has a valid license for such purpose. Pursuant to sub- 
section (g), the requirement would not apply to publication in any newspaper 
of general circulation, or broadcasting to the public over any duly licensed radio 
station, or collection or transmission of news for such publication or broadcast- 
ing. Under the same subsection (g) “betting information concerning any other 
sporting event’ would include information as to bets or wagers, betting odds, 
changes in betting odds, probable winners, and probable starting line-ups in 
connection with any sporting event other than a horse- or dog-racing event. 

Subsection (b) would authorize the Federal Communications Commission to 
grant the necessary license if the applicant shows to the satisfaction of the Com- 
mission that such information will not be disseminated primarily for use in 
facilitating gambling activities which constitute violatons of the laws of the 
State in which such information will be dsseminated, unless, however, the 
Commission determines that the public interest will not be served by granting 
the license, or that the applicant is not of good moral character, or if a corporate 
applicant, that one or more of the officers, directors, or principal stockholders 
are not persons of good moral character. In any case in which it appears that 
the applicant will disseminate the information to any person who will further 
disseminate it, the applicant must show the purposes for which the information 
to be further disseminated will be used, and the Commission shall take such 
purposes into consideration in determining whether the information which will 
be disseminated by the applicant will not be disseminated primarily for use 
in facilitating gambling activities. 
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Subsection (ce) would provide that a license granted shall be valid for 1 
year from the date of issuance, unless sooner revoked, and the license may be 
renewed from year to year. 

Subsection (d) would provide that the Commission may revoke a license if it 
is shown to its satisfaction either (1) that any material statement in the appli- 
cation, or in any hearing held upon the application for a license, is false or 
misleading, or (2) subsequent to the granting of the license the holder engaged 
in activities which would disqualify him for issuance of the license, or (3) that 
the public interest is no longer being served by continuation of the license. 

Subsection (e) would provide for appeal from the decision of the Commission 
to the United States Court of Appeals for the District of Columbia for an appli- 

“ant whose application has been denied or any person whose license has been 
revoked. 

Subsection (f) would make it unlawful for a person to lease or otherwise obtain 
from a common carrier or other supplier a communication facility to be operated 
for or in eonnection with the dissemination of the subject information, unless 
such person files with the carrier or other supplier an affidavit that the facility 
to be obtained is to be used for such purposes. The affidavit on file shall be 
open to inspection by appropriate local, State, and Federal law enforcement 
agencies. The common carrier or other supplier shall maintain a list of the 
terminal points and drops on any communication facility leased or otherwise 
furnished to any person to be operated for dissemination of the subject informa- 
tion, including the address of each such terminal point and drop. This list shall 
likewise be open to inspection by appropriate local, State, and Federal law 
enforcement agencies. 

Last year, pursuant to the recommendation of the Attorney General's Confer- 
ence on Organized Crime, this Department participated in the drafting and 
presentation to the Congress of 8S. 3358, Eighty-first Congress, which would have 
prohibited the transmission of gambling information in interstate and foreign 
commerce by communications facilities and would have achieved enforcement of 
the prohibition by denial of communications facilities to violators through action 
by the communications carriers and Federal control over the carriers. S. 1563 
goes a step further in the same direction by licensing all who disseminate by 
interstate or foreign communications by wire or radio information concerning 
horse or dog racing or betting information on other sporting events and elimi- 
nating those who disseminate the information primarily for use in gambling 
activities. The known “wire service” distributors of gambling information 
would be forced out of business by their inability to satisfy the Federal Com- 
munications Commission in advance of the legitimacy of their activities. And, 
of course, those persons who obtain licenses are subject to losing them if they 
fail to live up to the engagements of legitimate distribution. 

This technique places enforcement squarely and directly upon the Federal 
Government, certainly more than would have been the case with S. 3358, as 
introduced in the Eighty-first Congress, under which bill it was conceived that 
the communications carriers would be obliged to do a considerable amount of 
self-policing. In this respect S. 15683 undoubtedly casts a greater burden on 
the Federal Communications Commission than was contemplated in the earlier 
bill, since the Commission would have to pass initially upon the fitness of every 
disseminator having good or evil intent and may be obliged to make recurring 
examinations in connection with the annual renewals. Nevertheless, this 
should resnit in more stringent enforcement, provided that the Federal Communi- 
cations Commission is enabled to employ the necessary additional personnel 
for this work. 

On the question of balancing licensing of dissemination as a method of obtain- 
ing law enforcement against the constitutional requirements of freedom of speech 
and of the press, the bill would seem to make due accommodation for the dis- 
semination of the information which is not intended to facilitate violations of 
laws. The limiting of such distribution as is in aid of violating the laws of 
the States would appear to be an entirely justifiable exercise of the congressional 
power. The use of congressional power to support valid State laws and State 
policy is beyond question (Kentucky Whip & Collar Co. y. Illinois Central Rail- 
road Co., 299 U. 8. 334, 351) ; and insofar as the subject matter and purposes of 
this bill are concerned, the Constitution does not guarantee freedom for speech 
or writing used as an integral part of conduct in violation of a valid criminal 
statute (Giboney v. Empire Storage Co., 336 U. S. 490, 498). Moreover, there 
is no licensing of newspapers of general circulation and hence no broadside sweep 
at general press freedom. Of course, this exemption leaves open the possibility 
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that general newspaper gathering and publication of the subject information 
could innocently provide the needed information to maintain some bookmaking 
activities if the existing direct wire services to bookmaking establishments are 
eliminated. Nevertheless, this Department is of the view that such is the in- 
evitable, nonetheless preferable, consequence of favoring freedom of the press 
when it may be endangered, even collaterally, by proposed easier methods of law 
enforcement. Moreover, the natural time lags incident to general newspaper 
publication of racing information and other sporting events ake newspapers a 
clumsy reporting device for use in large-scale bookmaking operations. 

While it may be possible to surmise the scope of the newspaper exemption 
in subsection (g), and the broadcasting exemption discussed later herein, it may 
not be clear as legislation. A natural question would be whether the dissemina- 
tion exemption for publication and for gathering news for publication in a “news- 
paper of general circulation” is sufliciently understood to include or exclude 
scratch sheets, racing forms, racing news, and similar daily “sports” publica- 
tions, which may have general circulation, although the publications obviously 
are of interest only to the betting crowd. It is possible that a definition or 
additional descriptive language may resolve any ambiguity. 

Likewise, there may be some difficulty with the broad exemption for broad- 
casting the subject information to the public over any duly licensed radio station 
and for the collection of news for such broadcasting. While the same freedom 
of speech and press considerations apply as in the exemption of newspapers, 
there is this substantial difference. Radio broadcasting of gambling informa- 
tion could more easily become a substitute for the direct wire service to book- 
makers than dissemination by newspapers, which encounters some inherent 
difficulties in time lag and distribution. Of course, this possibility can be cur- 
tailed by stringent control of the existing licensing system for radio broadcasting 
by the Federal Communications Commission. That this can be done is demon- 
strated in the Wilmington, Del., WT'UX case, where the Federal Communications 
Commission has refused to renew a broadcasting license to persons devoting 
large portions of time to the broadcasting of horse-racing information. In re 
Application of Port Frere Broadcasting Co. (WTUX), FCC Docket No. 9236, 
Order Denying Renewal of License, October 1], 1950. Unfortunately, it does noi 
seem that the difficulties attendant upen such cases as that of WTUX, in getting 
at the broadcasting of horse-racing information by indirection, as it were, are 
facilitated by the blanket exemption for broadcasting such information given 
in this bill. Without some savings Clause recognizing the present Federal 
Communications Commission exercise of its licensing powers to curtail broad- 
casting useful to gamblers, or some qualifications on the breadth of the exemption 
for broadcasting, the presently phrased exception could easily be construed to 
wash out the Commission’s existing efforts and constitute an expression of policy 
which would save radio stations harmless from any attempt to eliminate licensees 
who, or programs that aid commercial gambling operations. 

It is recommended, therefore, that the exemptions for newspapers and for 
radio broadcasting be carefully reexamined for ways and means of detailing 
their intendment and scope. 

A provision which is somewhat obscure in its purpose is the opening sentence 
of subsection (f), making it unlawful for anyone to lease or obtain a communi- 
tions facility from a common carrier or other supplier to be operated for or in 
connection with the dissemination of the horse racing and other named informa- 
tion by interstate or foreign communication by wire or radio, unless he files with 
the carrier or other supplier an affidavit that the facility to be obtained is to be 
used for such purpose. And, as provided further, the affidavit on file is to be 
open to inspection by Joca], State and Federal law-enforcement agencies. This 
provision was obviously borrowed from section 5 (a) of S. 3358, Eighty-first 
Congress. In that bill, which did not require a license to disseminate the sub- 
ject information, the provision had an obvious purpose to assist policing on the 
part of the communications carriers of those persons in the sporting news dissem- 
ination business. This was made even clearer by a provision (which was 
omitted in transferring the language of section 5 (a) to this bill) that failure to 
file such a statement would create a presumption that the communications 
facility was being used in violation of the provisions of the act. However, in 
this bill, S. 1568, the one who leases or otherwise obtains a communications 
facility for disseminating the subject information is obliged in the first instance 
to obtain a license. If he is obliged to produce his license, as he ought to be, 
and possibly file a copy or evidence of it with the carrier, the requirement of an 
affidavit would add nothing to the information available to the carrier or to @ 
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law enforcement officer. As a matter of fact, the language of this part of 
subsection (f) lends itself to an interpretation that would seemingly permit 
communications carriers to lease their facilities for disseminating the subject 
information to anyone who produces the necessary affidavit, irrespective of 
whether he is licensed or not. This is evidently not the intent of the provision, 
and it is suggested that the affidavit provision be eliminated and that there be 
substituted a provision requiring the filing of a copy of the license with the 
communications carrier or other supplier, which would be open to inspection 
by appropriate law enforcement agencies. 
Subject to the above recommendations, the Department of Justice recommends 
the enactment of the bill. 
Yours sincerely, 
WILLIAM AMORY UNDERHILL, 
Acting Deputy Attorney General. 





DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, September 18, 1951. 
Hon. Epwin C, JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear Senator: This is in response to your request for the views of the 
Department of Justice relative to the bill (S. 1564) to make unlawful the 
transmission in interstate commerce of gambling information concerning a 
sporting event which is obtained without consent of the person conducting such 
sporting event. 

The bill would add to title 18 of the United States Code a new section 1084, 
which would subject to fine and imprisonment anyone who knowingly sends or 
transmits, or causes to be sent or transmitted in interstate or foreign com- 
merce, by means of telephone, telegraph, or radio, any gambling information 
concerning any horse- or dog-racing event or other sporting event which has 
been obtained surreptitiously or through stealth and without the permission 
of the person conducting such horse- or dog-racing event or other sporting 
event. Gambling information is defined to mean information intended to be 
used for illegal gambling purposes, including, but not limited to, information 
as to bets or wagers, betting odds, changes in betting odds, probable starting 
line-ups, scratches, jockey changes, weights, probable winners, or probable 
results. The bill would constitute each sending or transmission a separate 
offense. 

The essential element of the offense provided for in the bill is taking of the 
information at the race track or other sporting arena by stealth, without 
permission of the owner or operator of the track or arena. In other words, 
the basic offense is one which is within the competence of local legislation to 
condemn and the ability of local police to control, as any other local larceny. 
Accordingly, we are not impressed that this is an area in which only the Federal 
Government can act effectively as compared with S. 1563 (introduced at the 
same time), Which would provide for the licensing of persons engaged in dis- 
seminating information by interstate or foreign communications by wire or radio 
concerning horse races and other sporting events, and would deny licenses 
to those facilitating gambling activities. As a matter of fact, if the Congress 
were to enact 8S. 1563, which we endorse with slight modifications, the essential 
control over dissemination of this kind of information would be established 
no matter how the information was obtained. The Attorney General has stated 
repeatedly that, in the field of intergovernmental cooperation for better law 
enforcement, it will not be the purpose of the Federal Government to usurp 
the functions of the State and local police; likewise the Federal Government 
should not assume the task of policing and prosecuting offenders against the 
local law where the primary responsibility already rests with the States and 
local governments. Since the real offense is consummated when the informa- 
tion is stolen locally, regardless of whether it is transmitted intrastate or inter- 
state, the proposal would involve the Federal Government unnecessarily in the 
prosecution of local crime. 

This Department’s views on this subject were expressed in connection with 
the presentation of 8. 3358 to the Highty-first Congress, last year. We believed 
that by its control over the interstate communications carriers and hence over 
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the facilities of carriage, the Federal Government was in a position to give 
unique and at the same time appropriate assistance to the States in breaking 
up illegal bookmaking activities by a denial of the interstate communications 
facilities to the gambling fraternity and not by Federal criminal prosecution 
of every local gambler who makes a telephone call or his local aiders and abet- 
tors. The same considerations apply here. The Department agrees that the 
technique of Federal licensing of interstate dissemination of information with 
elimination of those who aid gambling activities, proposed by the Kefauver 
committee (S. 1563), is a further step in the right direction but that the use 
of Federal criminal prosecutions of what are essentially violations of local law 
is an undesirable method. 

Accordingly, the Department of Justice is unable to recommend the enactment 
of the bill. 

The Director of the Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Yours sincerely, 
Wma. Amory UNDERHILL, 
Acting Deputy Attorney General. 


DEPARTMENT OF JUS ICE, 
September 18, 1951. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign 
Commerce, United States Senate, Washington, D. C. 

My Dear Senaror: This is in response to your request for the views of the 
Department of Justice relative to the bill (S. 1624) to prohibit the importing, 
transporting, and mailing of gambling materials; to prohibit the broadcasting 
of gambling information; to prohibit the transmission of bets or wages by means 
of interstate communications; and to prohibit further the transportation of 
gambling devices in interstate commerce. 

Section 1 of the bill would amend the sections of title 18, United States Code, 
which constitute the chapter entitled “Lotteries.” The principal effects of the 
amendments would be to extend the scope of the chapter so as to cover other 
gambling enterprises, information, and devices within its prohibitions, and to 
enact a new section prohibiting the transmission of bets and wagers by telephone, 
telegraph, or radio. 

More particularly, section 1301 of title 18, now relating to the importing or 
transporting of lottery tickets, and section 1302, relating to the mailing of lottery 
tickets or related matter, would be combined into a new section 1301 entitled 
“Importing, transporting, or mailing gambling or lottery materials.” The new 
section would make it unlawful for any person to import, transport in interstate 
commerce, or use the mails to disseminate gambling material, including punch- 
boards, pushcards, or similar devices, and lottery tickets or related matter. 

Section 1303 of title 18 would likewise be broadened to apply to gambling enter- 
prises, and would be redesignated as “1302.” Similarly section 1304 would be 
redesignated “1303” and broadened to proscribe the broadcasting of information 
concerning gambling enterprises. 

The proposed section 1304, “Transmission of bets and wagers by telephone, 
telegraph, or radio,” is new. It would prohibit the transmission by means of 
telephone, telegraph, or radio of bets or wagers, offers of bets or wagers, and the 
pay-off of bets or wagers. Although the bill contains an express prohibition 
against using interstate commerce facilities for the transmission of bets or 
wagers, the authors of the measure do not seem to have intended that telephone 
companies be included within its purview. In explaining the meaning of this 
section the final report of the Kefauver committee, dated August 31, 1951 (S. Rept. 
No. 725), stated that: 

“Tt contains a flat criminal prohibition against using interstate facilities in 
connection with any bet or wager, thus putting an end to lay-off and come-back 
transactions between gamblers in different States. The committee has stressed 
in the record, and will continue to emphasize, that this law is not intended to 
punish casual, private users of the telephone; no drafting technique seemed ade- 
quate to separate the casual user and the professional bettor; the matter is 
therefore left to sound discretion at the enforcement level. Telephone companies 
would not be affected, since they do not ‘send or transmit’ messages (see Southern 
Tel. Co. v. King, 103 Ark. 160 (1912)), and other carriers would be liable only 
if shown to have violated the prohibition ‘knowingly.’ ” 
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Section 1305 of title 18, excepting certain fishing contests from the provisions 
of the chapter, would be reenacted without change. 

Change 2 of the bill would amend section 1 (a) (2) of the so-called Slot 
Machine Act (64 Stat. 1184), approved January 2, 1951, so as to broaden the 
definition of “gambling device” to include “any other machine or mechanical 
device (including, but not limited to, roulette wheels and similar devices) 
designed and manufactured primarily for use in connection with gambling, and 
(A) which when operated may deliver, as the result of the application of an 
element of chance, any money or property, or (B) by the operation of which a 
person may become entitled to receive, as the result of the application of an 
element of chance, any money or property * * *.” 

Sections 1301 and 1302 of title 18 have been construed by the courts to be 
applicable only to lotteries and schemes having the characteristics of lotteries, 
In this respect a lottery has been defined generally as a scheme for the distribu- 
tion of prizes by lot or chance with the three essential elements being considera- 
tion, prize, and chance. Thus, the words “gift enterprise or similar scheme” 
following the word “lottery” in each of these statutes have been interpreted by 
the courts to include only such schemes as are related to and have the general 
characteristics of a lottery. In construing the provisions of section 1302 the 
court in the case of United States y. Rich (90 F. Supp. 624), held that a “book- 
making scheme” as applied to horse racing, where prospective bettors were 
offered a list of a number of horses to bet on to win, place, or show, in a race 
to be run at a future date and in which race only a comparatively few of the 
horses listed would run, did not constitute a “lottery, gift enterprise, or similar 
scheme” within the purview of this statute, since natural, as distinguished from 
unnatural, forces are involved upon which knowledge, skill, and judgment are 
brought into play. In other words there is something more than a mere guess 
and nothing which resembles a distribution of prizes by lot. Therein the court 
stated at page 630: 

“Undoubtedly the bookmaking schemes of defendants are evil in their influence 
and pernicious in their results. Undoubtedly they are much more evil and much 
more pernicious than many of the schemes which have been held to be lotteries 
within the meaning of the statute. Nevertheless, as I construe the term ‘lottery, 
gift, enterprise, or similar scheme,’ as used in the statute, and as I understand 
defendants’ schemes, as set forth in the indictments, defendants’ schemes are not 
lotteries or similar schemes and are not reached by the statute. As said by 
Judge Sibley in Boasberg v. United States, supra ‘* * * the use of the mails 
has not been denied to every form of gambling * * * [60 F. 2d 186]. The 
statute has not, in my judgment, denied the use of the mails to defendants’ 
schemes as they are made to appear in the indictments. To hold otherwise 
would be to read into the statute a meaning that is not therein expressed and 
that would be judicial legislation. The evils the indictments seek to strike 
here must be reached through broadened legislation by Congress. 

“Under the facts disclosed on the face of the indictments neither can be sus- 
tained as a violation of the terms of the lottery statute, and the motion to dismiss 
the indictment is allowed in each case. 

It is believed that the addition of the words “gambling enterprise” will enable 
the courts to give a broader construction to this statute. 

The attention of the committee is directed to the erroneous use of “wages” 
for “wagers” in the title of the bill, and “puncheards” for “pusheards” on line 
20 of page 2. 

With further reference to section 2 of the bill, it is noted that at the time the 
measure was introduced, Senator O’Conor stated that “it is felt by the committee 
that the so-called wheels of chance and other simple games which are char- 
acteristic of itinerant carnivals, and which are used in raising funds for a multi- 
tude of worthy causes, should not be outlawed at the Federal level, and the 
proposed new law leaves ample room for their exclusion from its prohibitions” 
(97 Congressional Record 6433, June 8, 1951). However, roulette wheels and 
similar devices are expressly included within the provisions of the bill, and it 
would seem that if the measure is enacted into law, it will be unlawful knowingly 
to transport in interstate commerce any such devices, irrespective of the type of 
person or organization transporting the same, or the cause for which funds raised 
by their operation are to be used. 

It is noted that section 2 of the bill is so phrased as to refer to roulette wheels 
and similar devices as illustrative of machines and mechanical devices. Since 
some question may be raised as to whether all roulette wheels and similar devices 
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are, in fact, machines or mechanical devices, it is suggested that section 2 of 
the bill be amended to read as follows: 

“Sec. 2. Subsection (a) (2) of the first section of the Act entitled ‘An Act to 
prohibit transportation of gambling devices in interstate and foreign commerce’, 
approved January 2, 1951 (64 Stat. 1134), is amended to read as follows: 

**(2) any other machine or mechanical device, and roulette wheels and similar 
devices, designed and manufactured primarily for use it connection with gam- 
bling, and (A) which when operated may deliver, as the result of the application 
of an element of chance, any money or property, or (B) by the operation of which 
a person may become entitled to receive, as the result of the application of an 
element of chance, any money or property ; or’.” 

Subject to the foregoing comments, the Department of Justice would have no 
objection to the enactment of this bill. 

The Director of the Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Yours sincerely, 
Wma. AmMory UNDERHILL, 
Acting Deputy Attorney General. 


JUSTICE DEPARTMENT, 
Ne pte mber 18, 1951. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear Senator: This is in response to your request for the views of the 
Department of Justice relative to three amendments intended to be proposed to 
the bill (S. 1624) to prohibit the importing, transporting, and mailing of gambling 
materials; to prohibit the broadcasting of gambling information; to prohibit the 
transmission of bets or wagers by means of interstate communications; and to 
prohibit further the transportation of gambling devices in interstate commerce. 

One amendment would delete the word “punchcard” and insert in lieu thereof 
the word “pusheard” on page 2, line 20, of the bill, thus correcting an obviously 
unintended error. 

Another amendment would provide that the provisions of section 1301 of title 18 
of the United States Code, as proposed to be amended by the bill, shall not apply 
with respect to the importation and distribution of any foreign newspaper, 
pamphlet, or other publication distributed as a bona fide medium for news, infor- 
mation, or opinions in any foreign country. We have been advised that the 
purpose of this amendment is to allow distribution in the United States of such 
newspapers as the London Times and the London Daily Express, which under 
the provisions of the bill, would be barred if they contained any information 
relating to foreign gambling or lottery enterprises. 

The third amendment would provide that the prohibition of the bill shall 
not apply with respect to the sponsorship, management, or advertisement of any 
track racing event to which the general public is admitted and upon which 
betting is legal under applicable State laws. The purpose of this amendment 
has been stated to be to permit the use of the mails and interstate commerce 
facilities to enterprises of this nature and not to create a back-door entrance 
for bookmaking. It is suggested that the intendment of this section might well 
be made clear in the committee report, since it is difficult to foresee how broad 
a construction might be placed on the wording of this section by the courts. 

The Department of Justice has no objection to the amendments to the bill. 

The Director of the Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Yours sincerely, 
Wma. Amory UNDERHILL, 
Acting Deputy Attorney General. 


[S. 1624, 82d Cong., 1st sess.] 
AMENDMENT Intended to be proposed by Mr. Hunr (for himself, Mr. O’Conor, 
Mr. KEFAuveR, Mr. Topey, and Mr. WiL®y) to the bill (S. 1624) to prohibit 


the importing, transporting, and mailing of gambling materials; to prohibit 
the broadcasting of gambling information; to prohibit the transmission of 
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bets or wagers by means of interstate communications; and to prohibit fur- 
ther the transportation of gambling devices in interstate commerce, viz: 


On page 2, line 20, delete the word “puncheard” and insert in lieu thereof the 
word “pusheard”. 





[S. 1624, 82d Cong., 1st sess.] 


AMENDMENTS Intended to be proposed by Mr. Hunt (for himself, Mr. O’Conor, 
Mr. Keravuver, Mr. Torney, and Mr. WiLey) to the bill (S. 1624) to prohibit the 

importing, transporting, and mailing of gambling materials; to prohibit the 

broadcasting of gambling information; to prohibit the transmission of bets or 

wagers by means of interstate communications; and to prohibit further the 

transportation of gambling devices in interstate commerce, viz: 

On page 6, line 10, after the words “recreational event’, insert a new section, 

with appropriate numbering as follows: 

“Sec. . Bona fide foreign publications. 

“The provisions of section 1301 of this chapter shall not apply with respect 

to the importation and distribution of any foreign newspaper, pamphlet, or 

other publication distributed as a bona fide medium for news, information, or 

opinions in any foreign country.” 

On page 1, in the analysis of the bill, insert after the last item, a new item, 

with appropriate numbering, to read as follows: ‘ Bona fide foreign pub- 


[S. 1624, 82d Cong., 1st sess.] 


AMENDMENTS intended to be proposed by Mr. Hunt (for himself, Mr. O’Conor, 


Mr. Kefauver, Mr. Tobey, and Mr. Wiley) to the bill (S. 1624) to prohibit the 


importing, transporting, and mailing of gambling materials; to prohibit the 
broadcasting of gambling information; to prohibit the transmission of bets or 
wagers by means of interstate communications; and to prohibit further the 
transportation of gambling devices in interstate commerce, viz: 


On page 6, line 7, insert after the words “respect to” the words “the sponsor- 


ship, management, or advertisement of.” 


On page 6, line 10, after the words “recreational event.” insert a new section 


as follows: 


“§ 1306. Public track racing events 

“The provisions of this chapter shall not apply with respect to the sponsorship, 

management, or advertisement of any track racing event to which the general 

public is admitted and upon which betting is legal under applicable State laws.” 
On page 1, in the analysis of the bill, insert after item 1305 a new item, “1306. 

Public track racing events.” 





FEDERAL COMMUNICATIONS COMMISSION, 


Washington, D. C., September 13, 1951. 
Hon. Epwin C. JOHNSON, 


Chairman, Senate Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 
Dear SENATOR JOHNSON: Recently you referred to this Commission for com- 
ment several amendments to S. 1624, which was one of the bills introduced by the 
members of the Special Senate Committee To Investigate Organized Crime in 


Interstate Commerce. 


One amendment would delete the words “punch card” and insert in lieu thereof 
the words “push card” on page 2, line 20. The second amendment would add a 
new section entitled “Bona Fide Foreign Publications” and would exempt such 
publications from the provisions of the bill. A further amendment would change 
the section dealing with fishing contests, page 6, line 7, and after the words 
“respect to” would add “the sponsorship, management, or advertisement of.” 
The final amendment would add a new section 1306 to be entitled “Public Track 
Racing Events” and would provide that the provisions of the bill shall not apply 
with respect to the “sponsorship, management, or advertisement of any track 
racing event to which the general public is permitted and upon which betting is 


legal under applicable State laws.” 
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By letter of August 15, 1951, our comments were submitted to you on S. 1563, 
S. 1564, and S. 1624. The Commission has considered the above-described amend- 
ments to S. 1624 but finds that these amendments in no way alter the comments 
we have previously submitted on S. 1624 nor do they present matters concerning 
which further comment is necessary. 

The Commission appreciates the opportunity to comment on these amendments 
and the submission of these comments has been approved by the Bureau of the 
Budget. 

By direction of the Commission. 


WAYNE Coy, Chairman. 


DEPARTMENT OF STATE, 
Washington, D. C., September 13, 1951. 
The Honorable Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

My Dear SENAToR JoHNsoN: I refer to your letter of August 27, 1951, trans- 
mitting for comment of the Department of State copies of amendments to S. 1624, 
and to the Department's acknowledgment of August 29, 1951. 

In its letter, dated July 24, 1951, relative to the reference bill the Department 
pointed out that the provisions of paragraph 1301 conceivably might restrict the 
circulation of certain reputable foreign sources of information and that any such 
restriction would be regarded as detrimental to the best interests of this country. 
The Department believes that the language of the amendment now proposed in 
respect to paragraph 1301 would fully meet the above objection and, accordingly, 
supports the adoption of this amendment. 

Since the matters dealt with in the other proposed amendments to S. 1624 do 
not fall within its purview, the Department has no specific comments to make 
in their regard. 

The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report. 

Sincerely yours, 
Jack K. McFattr, 
Assistant Secretary 
(For the Secretary of State). 

The Cuairman. Now, Mr. Plaine, do you have anything further ? 

Mr. Puatne. No, sir. 

I think we have stated our position and our case. 

Mr. Wuearty. That is correct. 

The Cuarrman. Thank you very much, Mr. Plaine. 

Mr. Puarne. Thank you. 

The CHarrMan. Our next witness will be Mr. Wayne Coy, Chair- 
man of the Federal Communications Commission. 

Before you go, Mr. Plaine, have you seen the letter from Mr. Coy, 
commenting on S. 1563, S. 1564, and S. 1624? 

Mr. Puarne. I have seen it, and while I did not specifically mention 
the letter, I believe my testimony covered the points raised. 

The CHarrman. All right, Mr. Coy. 


STATEMENT OF WAYNE COY, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Coy. My name is Wayne Coy. I am Chairman of the Federal 
Communications Commission and I am appearing here today at the 
request of the chairman of the committee to testify with respect 
to S. 1563, S. 1564, and S. 1624, bills which have been introduced by 
the members of the Special Senate Committee to Investigate Organ- 
ized Crime in Interstate Commerce and S. 2116 which was introduced 
by Senator Johnson, by request. These bills are primarily concerned 
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with the use of interstate communications facilities to transmit horse 
and dog racing information, as well as gambling information con- 
cerning other sporting events. The views ‘T wish to express have been 
considered by other members of the Commission and, with one excep- 
tion, the entire Commission is in general agreement with the position 
which I shall present. 

The views of Commissioner Hennock are set forth in our letter of 
August 14, 1951, to this committee commenting on these bills. Those 
are the comments which you just referred to, Senator. 

The Cuamman. I want to make them a part of the record at the 
end of your testimony. 

Mr. Coy. Fine. 

I have here to present to you, Senator Johnson, the original and a 
copy of the Commission’s comments on 8. 2116, which was recently 
introduced and referred by you to the Communications Commission 
on September 13. I have the Commission’s commments on those as 
well, which will bring us up to date on comments on all of the bills 
before the committee. 

At the outset I should like to emphasize as forcefully as possible 
that I and my fellow Commissioners are fully aware of the serious- 
ness of the problems presented by the use of interstate communica- 
tions facilities to transmit gambling information throughout the 
country. We are firmly convinced that the widespread evils which 
have resulted from interstate gambling activities, and which were so 
effectively exposed by the Senate Crime Committee, require prompt 
and vigorous action by the Congress. The members of the Commis- 
sion and its staff have partic ipated actively in the work carried on by 
this committee during the Eighty-first Congress, and we are fully 
prepared to render whatever assistance we can to this committee in 
order that effective legislation may be enacted to cope with this prob- 
iem. 

I want to digress from my written report to discuss briefly some of 
the comments made by the preceding witnesses here representing the 
Department of Justice. 

Mr. Plaine was very careful to point out that the Federal Govern- 
ment didn’t want to get into the field of law enforcement which is 
properly the field of the various States. 

Somehow or other I had the feeling, when he was talking in that 
way, that there was implied in his discussion a criticism that bills other 
than those approved by the Department of Justice do invade the 
States’ field. I think that it is perfectly clear, gentlemen, that the 
prov isions of the bills which you have before you, all of them, includ- 
ing S. 2116, do not go into the field in which the States can legislate 
and that clearly all of these bills are within the formula of not in- 

vading the States’ field, and clearly when he was still talking that we 
should not invade the States’ field, he was not using that point to 
say that other proposals to cope with this problem of the transmission 
of gambling information were improper approaches to it from the 
standpoint of invading the States’ field. 

I think Mr. Plaine will agree with me that he is expressing for the 
Department a difference of opinion about methods to be followed, not 
implying that any of those would invade the States’ field. 

Let me illustrate further. 
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The import of S. 2116, and the import of the Commission’s proposal 
before this committee a year ago May, was to prohibit the transmission 
of certain information, gambling information, in interstate com- 
merce. 

They can’t be objecting to this as an invasion of the States’ field 
here, because clearly the States cannot regulate transmission of in- 
formation in interstate commerce. 

More than that, the gentleman representing the criminal division of 
the Department of Justice, who last testified on S. 1624 and on the 
particular matter of prohibiting the transmission of certain informa- 
tion in interstate commerce, and through the mails, says that the De- 
partment of Justice has no objection to that. 

Those prohibitions contained in S. 1624 on the transmission of 
certain information in interstate commerce and through the mails here 
are the same as the principle that 1s included in 8. 2116 and the same 
in principle as that advocated by the Commission before this committee 
a year ago. 

I think I have established here—I hope I have—that all of the 
proposals which we have here are clearly within the proposition which 
was stated so clearly by Mr. Plaine, that we should not be invading 
the States’ field. 

Senator Brewster. Mr. Coy, I am rather new to this whole thing. 
I have been to some of the hearings. Has there been any suggestion 
anytime on the grounds of discriminating on the ground of the State 
laws? 

This is the old Webb-Kenyon analogy in the prohibition days where 
you could not take liquor into a State if the State prohibited it. Has 
there been any suggestion of that in connection with gambling 
information ¢ 

Mr. Coy. I think you could say in connection with that that having 
a situation where gambling i is illeg: al except on the premises of license d 

race tracks in every State im the Union except the State of Nevada, 
that it was an appropriate thing for the Federal Government to legis- 
late within its jurisdiction—namely, the Interstate Commerce juris- 
diction, to give what assistance to the States it could in stamping out 
what they had declared to be illegal. 

So that the legislation here proposed in these various fields pro- 
hibiting the transmission of certain information into the States was 
in effect the following of the same principle that you have just 
referred to. 

Senator Brewster. The only exception would be Nevada ? 

Mr. Coy. The exception would be Nevada. 

The Cuamman. And maybe certain parishes in Louisiana and 
counties in Maryland—— 

Mr. Coy. I am not familiar with those. 

Senator Brewsrer. You mean allow off-track betting ? 

The Coatrman. That permit gambling, a little more liberal. 

Mr. Coy. Even the provisions of §. 1563, which are not acceptable 
to the Communications Commission, are provisions of law or would be 
provisions of law if enacted which would come within the general 
statement of Mr. Plaine of not invading the State field because those 
provisions having to do with the licensing procedure of those who 
would transmit gambling information in interstate commerce could 
not come within the State field. 
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It seems quite clear that we are all agreed that we should give 
assistance to the States in a legislative manner which will an magna 
the States’ restrictions upon illegal gambling and their penalties. 

I would like to, insofar as I can recall here the testimony that has 
gone before, to refer to the testimony in somewhat the reverse order 
in which it was given. 

I was particularly interested in the testimony of the gentleman 
from the Criminal Division of the Department of Justice with re- 
spect to S. 1624, because in that ceatiaiien case he accepted the state- 
ment that there is no objection from the Department of Justice to 
the legislation which contains a criminal prohibition against the 
transmission of certain kinds of information in interstate commerce. 

I want to contrast, if I may, the testimony given by the other rep- 
resentative of the Department of Justice here, because it lets me get 
at the basic problems involved. 

Mr. Plaine, when he testified, objected to S. 2116 as being an im- 
practical bill, and by the token of his opposition to S. 2116, he was 
likewise opposing the proposals of the Federal Communications Com- 
mission a year and a half ago on the same subject, because we proposed 
to go even further than S. 2116 does. 

He was objecting because it was impractical because it would require 
an army of people to determine the violations of the law. Every word 
he was saying about the opposition to S. 2116 and by implication to 
the proposal of the Communications Commission is likewise appli- 
cable to the provisions of S. 1624, insofar as that bill contains the 
prohibition against the transmission of certain information relating 
to gambling in interstate commerce and yet the Department of Jus- 
tice sat here and said we have no objection to that bill. 

I cannot understand that unless they mean that it does not—they 
cannot object to it because it doesn’t go far enough, because the other 
bills, which we have before us for consideration—namely, 2116— 
would include a prohibition on betting odds, which is not in S. 1624, 
and the proposals of the Communications Commission would include 
not only betting odds, those before the race, but the prices paid after 
the race. 

If I can draw any conclusion from the testimony, it is that had 
that been contained in the prohibition they would object to it. Yet 
the principle of transmission of printed information in interstate 
commerce runs through all of these bills. I cannot understand the 
position of the Department of Justice with respect to that. 

I would also like to comment generally with respect to the licensing 
procedure here and particularly in the light of the testimony you have 
just heard. ' 

A suggestion was made that the proposals in S. 2116 were to throw 
some aura of respectability around this transmission of gambling 
information in some way in which I did not quite understand. If 
there is anything that is calculated to make the American people 
believe that there is an aura of respectability about the transmission 
of gambling information in interstate commerce it is the proposal in 
S. 1563 of the Senate committee to investigate organized crime, sup- 
ported by the Department of Justice, to give them a license. _ 

Traditionally—the issuance of licenses by the Federal Government 
through regulatory commissions is for the purpose of fixing responsi- 
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bility on licenses to carry on an operation or activity in the public 
interest. 

I assert that I cannot understand how the American people can 
believe that we intend to move forcefully to stamp out this illegal 
gambling business when it is proposed to do it by means of a licensing 
system. 

Senator, I don’t know how long you intend to sit today. 

The Cuatrman. We cannot sit very long because we have got to go 
down on the floor. Both Senator Brewster and I are interested in the 
pending amendment, Mr. MeMahon’s pending amendment; and we will 
have to go down there shortly. 

Senator Brewster. It seem to me you have one problem in your 
statement. Why do we license liquor realers? Certainly not entirely 
for taxation purposes. 

Mr. Coy. I suppose that you license liquor dealers—and I am not 
an expert on this, Senator, and I am drawing upon my reserve, if 
any, at this point—to say that we license them because we want repu- 
table people engaged in the liquor business so that we can count upon 
them to engage in the distribution of liquor in accordance with the 
law. 

The Cuarrman. They claim a certain amount of respectability, be- 
cause of that license. If you have heard them testify, they will 
state—— 

Mr. Coy. You have to make the case a good moral character. 

The Cuamman. They are very proud of their license. 

Senator Brewsrer. For thousands of years that traffic has been un- 
der various measures of control, not because they thought it was good, 
but because they thought it was bad and dangerous. ‘There is some- 
what of an analogy here. Iam speaking now merely as a philosopher. 
Gambling has inherent d: ungers in its appeal to the gambling instinct 
of mankind. I don’t say we should necessarily apply the same, but 
lam See your point ond your logic. 

Mr. Coy. I think if the situation in this country is as bad as the 
Crime Committee has made it appear—and I want to say I believe it 
is—because the illegal enterprises related to gambling have estab- 
lished themselves upon certain institutions of government through- 
out the United States, and if it is as bad as that, the way to stamp it 
out is to make it a crime and not. do something which leads people to 
think you are giving it some kind of respectability. 

Senator Brewster. I am in sympathy with that, but I want to be 
logical and rational. 

Mr. Coy. The principal legislative recommendation proposed by 
the Crime Committee in this is contained in S. 1563 and would make 
it unlawful for anyone to disseminate information concerning horse 
and dog-racing events or betting information concerning any other 
sporting events by means of any interstate or foreign communica- 
tions facility unless such person has a license issued by the Federal 
Communications Commission. The bill specifies that the Commis- 
sion shall issue the license if the applicant proves that information to 
be disseminated will not be used primarily to facilitate violations of 
State laws, unless the Commission finds that the public interest will 
not be served by a grant or unless the Commission finds that the ap- 
plicant or its officers, directors, or principal stockholders are not of 
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good moral character. There are also set forth the procedures to be 
followed, the method of taking appeals to the courts in the event the 
Commission denies or revokes a license, and certain provisions which 
purport to exempt from the licensing requirements those who dis- 
seminate the prohihised information to newspapers or radio stations. 

The Commission has already submitted to this committee written 
comments on this licensing proposal which included, in some detail, 
the objections which we have to it. Briefly, those objections are as 
follows. Because this legislation is designed principally to be a 
police measure, by which Congress hopes to aid the States in elimi- 
nating or restricting illegal gambling activities, we believe that a 
licensing procedure administered by a Federal regulatory agency, 
such as proposed by this bill, would be both inappropriate and inef- 
fectual and is inherently unsuited to accomplish the desired purposes. 
Any licensing procedure in this field would also involve a multitude 
of administrative complexities and delays. It would impose a crush- 
ing burden on any administrative agency charged with administering 
it. But the most important consideration in our objection to this 
licensing procedure is not a negative one, but a factor of a very posi- 
tive nature. For we are convinced that the job at hand can be ac- 
complished effectively without resorting to any such complex and 
unwieldly licensing procedure. 

Upon numerous occasions the Commission has suggested to_ this 
committee and to the Crime Committee that the problem with which 
we are dealing should be met by a direct approach. The Commis- 
sion has submitted a bill which would make it a Federal crime to 
transmit by means of any interstate communicatiens facility bets or 
wagers or betting odds or prices paid on any sporting event or con- 
test. 

We believe this proposal would strike at the very heart of interstate 
gambling activities by banning the transmission of only that informa- 
tion which is essential to interstate gambling activities and is of no 
legitimate use to other persons. 

Moreover, the Commission’s proposal would not restrict in any way 
the transmission of all other types of information concerning sport- 
ing events in which people all over the country are interested. This 
direct approach was also adopted in the final version of S. 3358 which 
this committee reported to the Senate during the Eighty-first Con- 
gress and which has recently been reintroduced as S. 2116 and referred 
to this committee for consideration. 

S. 2116 would make it a crime to transmit by means of interstate 
communications facilities, bets or wagers, scratches, jockey changes, 
weights, probable winners, betting odds, or changes in the betting 
odds with respect to any horse or dog race before a truthful announce- 
ment is transmitted that the race has actually started. 

The Commission has no illusions about the proposal that it has 
made. It is not a perfect solution to this difficult problem, but we do 
believe that the approach is basically sound. When Congress is faced 
with a situation like this where the extensive evidence which has been 
collected makes it overwhelmingly clear that the gambling informa- 
tion which is transmitted by means of interstate communications 
facilities is the lifeblood of illegal gambling activities, it should stop 
in and sever the arteries that transmit this information. By so doing 
Congress can effectively eliminate or at least restrict the interstate 
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aspects of this problem, and probably leave to State and local law 
enforcement officers the task of coping with intrastate aspects of the 
gambling situation. 

We are well aware of the main objection that has been raised to the 
Commission’s proposal. It is said that a complete ban on the inter- 
state transmission of betting odds and prices paid would be an undue 
restriction on freedom of the press and radio, particularly in those 
States which permit pari-mutuel betting. 

This business about the freedom of the press here has raised a very 
interesting point. S.2116 is drafted on the basis of prohibiting certain 
information about gambling being transmitted in interstate commerce 
before the event. 

That provision was drafted by a subcommittee of this committee 
more than a year ago, and the report of the committee referred to a 
Michigan case on this particular point involving constitutionality of 
legislation prohibiting publication of certain types of gambling infor- 
mation both before and after the event. 

The Michigan court struck down that part of the legislation having 
to do with information published after the event on the ground that 
they did not believe the transmission of it after the event caused any 
harm. It is very interesting to look at that decision because on the 
one hand, the court said, in sustaining that part of the law prohibiting 
publication of information prior to the event, that the court could not 
go into the question of the determination of whether or not it was 
harmful to the public. That was within the province of the legisla- 
ture. But with respect to the part of it that was transmitted after 
the event, they proceeded to make a judgment as to its lack of harm- 
fulness, which was inconsistent with its previous premise in my 
opinion. 

I mention that because the Commission believes that to fully stamp 
out this gambling business you want to prohibit the transmission of 
certain information both before and after the event; while we sup- 
port S. 2116 so far as it goes, we think you should go the full way and 
prohibit the transmission of information about bets and prices paid 
in order to be able to fully cope with this problem of gambling. 

To repeat, it is said that a complete ban on the interstate transmis- 
sion of betting odds and prices paid would be an undue restriction on 
freedom of the press and radio, particularly in these States which per- 
mit. pari-mutuel betting. We believe that this is an entirely specious 
argument. We are not aware of any situation in which this type of in- 
formation can be used for any purpose except gambling, and that is 
equally true whether the information is transmitted to bookies or 
whether it is published in newspapers or broadcast over radio sta- 
tions. Moreover, the fact that many States permit pari-mutuel bet- 
ting does not constitute a legitimate reason for permitting the inter- 
state transmission of this type of information. Even in those States 
where betting is legal, it is, with the sole exception of the State of 
Nevada, restricted to the particular track at which the races are being 
run. The only legitimate bettors are those who are in actual attend- 
ance at the track, and they, of course, have available to them all the 
necessary information necessary to engage in legal pari-mutuel bet- 
ting. In addition, under the Commission’s proposal, all information 
concerning horse and dog racing as well as other sporting events, in- 
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cluding the betting odds and the prices ~_ could be transmitted 
and published within the State where the pari-mutuel betting is 
permitted. 

It should also be pointed out that the publication in newspapers 
and transmission over the radio stations of betting odds and prices 
paid can be of direct use in illegal gambling activities. In the course 
of formal hearings held before the Commission it has been clearly 
shown that in some instances illegal gamblers have used horse racing 
information broadcast by certain radio stations in carrying out their 
activities, and if other sources of such information were cut off it 
is certain that the broadcasting of this information would be extremely 
valuable to the gamblers. In the case of sporting events other than 
horse and dog racing it is clear that large-scale gambling activities 
can be carried on if the gamblers can receive the betting odds and the 
prices paid by means of the newspapers and radio stations. For with 
respect to these other sporting events the time element, which is of 
such crucial importance in horse and dog racing is a negligible factor. 
In view of these facts the Commission believe that it is important that 
any restrictions which Congress imposes upon the interstate trans- 
mission of gambling information should be an absolute one. And for 
the same reasons we believe that the licensing procedure set forth in 
S. 1563, which purports to exempt from its provisions information 
transmitted for publication in newspapers of general circulation and 
over radio stations, would be completely ineffective in curbing the 
very widespread gambling that exists in connection with sports other 
than horse and dog racing. 

We believe that the direct approach to this problem embodied in 
S. 2116 and also suggested by the Commission would effectively ac- 
complish the purpose desired by the Congress. It would result in a 
minimum of Federal interference in this field and would avoid lengthy 
and costly administrative proceedings. Moreover, by making it a 
crime to transmit the particular information which is of value only to 
gamblers, both S. 2116 and the Commission’s bill would strip the veil 
of respectability from the disseminators of gambling indeantiation 
who repeatedly and loudly protest that they are now engaged in per- 
fectly legitimate operations. And it should be noted that this direct 
approach is also in complete accord with the action taken by Congress 
on other occasions when it has been confronted with similar problems 
in the field of interstate commerce. Thus, in the case of lotteries, 
Congress has not attempted to regulate by means of a licensing sys- 
tem but has gone to the heart of the problem and made it a crime to use 
the facilities of interstate commerce for any purposes connected with 
lotteries. It is believed that the same vigorous and straightforward 
action is called for with respect to the evils with which we are now 
concerned, and that even if Congress determines that an exemption 
for newspapers and radio stations must be retained in the legislation, 
such exemption should be included within the framework of an out- 
right prohibition that includes criminal sanctions. 

The Commission believes that the licensing scheme that is proposed 
in S. 1563 is completely unsuited to the problem with which we are 
dealing. The activities with which we are concerned are objectionable 
for reasons of public morals and the chain of corruption and the gen- 
eral breakdown of law and order which they breed in all strata of our 
society, and the object of any legislation enacted would be to eliminate 
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the objectionable conduct rather than to license it as a legitimate busi- 
ness and subject it to Government regulation. This is not a field where 
expert knowledge is required which makes it necessary for Congress to 
dalamie authority to a Government agency in order to make compli- 
cated administrative determinations. We have here a situation where 
the evidence proves overwhelmingly that the interstate transmission 
of certain types of gambling information is essential to carrying on 
large-scale illegal gambling activities. Congress is therefore in a 
position to take action directly and itself determine what activities 
should be prohibited. 

We believe that the provisions of S. 1563 illustrate the substantial 
problems inherent in this or any other similar licensing scheme. For 
example, the bill provides that the Commission shall issue the required 
license if the applicant shows to the Commission’s satisfaction that the 
information to be disseminated will not be used primarily to facilitate 
gambling activities which constitute violations of State laws, unless 
the Commission finds that the public interest will not be served by 
such a grant or unless the Commission finds the applicant or one or 
more of its officers, directors, or principal stockholders are not persons 
of good moral character. The first of the above criteria has a reason- 
able degree of definiteness. The two additional requirements, how- 
ever, appear to be both vague and inappropriate. For, if the applicant 
proves to the Commission’s satisfaction that the information to be 
disseminated is not primarily intended for illegal purposes, it is 
difficult to understand how the Commission could determine that the 
transmission of such information is nevertheless not in the public 
interest. Surely it is not proposed that the Commission should make 
an independent moral determination as to whether the dissemination 
of gambling information not intended for illegal purposes is a good or 
bad activity. Moreover, the Commission has grave doubts as to 
whether the moral character of the officers, directors, and stockholders 
of the applicant may properly be considered by the Commission in 
determining whether to issue a license where it has already been 
determined that the information-to be disseminated will not be used 
for illegal purposes and that the issuance of the license will not be 
contrary to the public interest. In those circumstances we can see no 
reasonable connection between the moral character of the applicants 
and the use of interstate communications facilities. 

I should also like to point out a few of the difficult and complicated 
questions which would have to be resolved in carrying out the licensing 
functions which will be imposed upon it by S. 1563. Obviously, the 
Commission would have to make an investigation in every case to 
determine if the information to be disseminated would be used pri- 
marily to facilitate violations of State laws. This would involve the 
Commission in making interpret ations of gambling laws of each State. 
Moreover, the inquiry by the Commission would not be limited to the 
primary distribution of the gambling information. ‘The Commission 
would be obliged, under the statute, to inquire into the purpose of any 
subdistribution of information. I need only point to the fact that the 
Continental Press Service has approximately 2,500 subdistributors in 
order to illustrate the magnitude of the task this would involve. 

There are also very substantial problems in connection with section 
(g) of S. 1563. This section purports to exempt from the licensing 
requirements of the statute those persons who collect or transmit gam- 
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bling information where the information is intended for publication 
in any newspaper of general circulation or for broadcasting to the 
public over any duly licensed radio station. In the first place, the 
bill does not attempt to define the term “newspapers of general circu- 
lation.” Not only will it be a task of considerable difficulty to draft 
such a definition, but even if this obstacle could be overcome, there 
would probably remain considerable room for evasion of the require- 
ments of the bill. Weare all aware of the existence of many so-called 
scratch sheets which are now published. It seems extremely likely 
that the publishers of these sheets would attempt to expand them to 
include a substantial amount of general information and news, and 
then claim that they were included within the definition of newspapers 
of general circulation and consequently exempt from the licensing re- 
quirements of the statute. Any attempt to prove that these scratch 
sheets are not in fact newspapers of general circulation and that the 
wire services providing them with gambling news are therefore re- 
quired to secure a license, would clearly involve extensive administra- 
tive and judicial proceedings. 

The Commission also has serious doubts as to whether S. 1563 would 
accomplish the desired purpose of exempting from the licensing re- 
quirements those persons transmitting gambling information where 
the information is intended for publication in a newspaper of general 
circulation or for broadcasting. In connection with this point I 
should like to clear up a misunderstanding of a statement made in 
the written comments which the Commission submitted to this com- 
mittee on the bills introduced by the Senate Crime Committee. In 
these comments we stated : 

It is believed, however, that all of the regular news services, such as the Asso- 
ciated Press and the United Press, have numerous customers who are not news- 
papers of general circulation or duly licensed radio stations. Apparently, there- 
fore, all of the news services, if they continue to transmit the types of informa- 
tion with which this legislation is concerned and if they continue to serve 
customers who are not newspapers of general circulation or duly licensed radio 
Stations, would be subject to the licensing provisions of this legislation. 

After these comments were made public I received a letter from 
Mr. Lloyd Stratton, assistant general manager of the Associated Press 
in which he stated that— 

there is not any publication that receives the type or character of the service 
impiied because the Associated Press does not make its service available to any 
such publication. 

The Commission did not mean to imply, however, the Associated 
Press or any other regular news agency was supplying information 
to scratch sheets, bookies or other customers who might be using the 
information as an aid for gambling activities. We merely meant 
that if, as we understand, the regular news services have legitimate 
customers who are not newspapers of general circulation or duly 
licensed radio stations, they would be required by S. 1563 to obtain a 
license from the Federal Communications Commission. Thus, if a 
legitimate business concern or perhaps even a Member of Congress 
is a customer of a regular news service, the news service would ap- 
parently not come within the exemption set forth in section (g) of 
S. 1563. 

Clearly under provisions of S. 1563 the wire services would have to 
show such legitimate customers other thans newspapers of general 
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circulation and duly licensed radio stations are not engaged in the dis- 
semination of such news for illegal purposes. 

In connection with the provision of S. 1563, which attempts to 
exempt those who supply gambling information to newspapers of 
general circulation or 1 radio stations from the licensing requirements, 
T should like to quote from pages 21 and 22 of Senate Report No. 1752 
of the Eighty-first Congress, which this committee submitted to the 
Senate in connection with S. 3358. This committee’s report there 
stated : 

It was clear that to prohibit the information from being transmitted by Conti- 
nental and at the same time permit it to be transmitted by press associations and 
publications would not only be discriminatory and weaken the constitutionality 
of the bill, but also would make ineffective the object of the legislation by allow- 
ing the widest publication by many of that which would be denied transmission 
toone. Thus, if the prohibited items are, in fact, important in carrying on book- 
making, no effective action would then have been taken to interfere with illegal 
bookmaking. Therefore, the committee felt that the prohibition should extend 


equally to all; to do otherwise would have left loopholes resulting in the wide- 
spread evasion of law. 


We believe that this comment is particularly applicable to the provi- 
sions of S. 1563. 

If this bill is enacted, we can expect that extensive litigation will 
certainly result. Such litigation would probably involve both the 
validity of the statute itself and any rulings that the Commission 
might make pursuant to the authority given to it under the statute. 
Such litigation would be fostered by the extreme vagueness of the 
standards and exemptions contained in the bill and which I have pre- 
viously discussed. And apparently while any such appeal was being 
prosecuted the applicant whose license has been denied or revoked 
would stay in business. In this connection, I should like to point out 
an important distinction between the licensing procedure proposed by 
S. 1563 and the criminal prohibitions proposed in S. 2116 and in the 
Commission’s own proposal. If §. 1563 is enacted, there will admit- 
tedly be long periods of time consumed in administrative investiga- 
tions and hearings and in court litigation. While these protr: acted 
yroceedings are going on the activities that Congress intends to pro- 
hibit would apparently continue without risk to the persons who might 
be appealing for licenses. On the other hand, if a criminal prohibi- 
tion is enacted, it can be expected that persons previously engaged in 
these operations will cease their activities immediately rather than 
subject themselves to the risk of criminal sanctions. 

The reason I mention this in referring to it is to go to the heart of 
the argument, of the constitutional argument in this business. If it 
approaches a violation of freedom of the press to prohibit the trans- 
mission of information, which S. 2116 would do, or which the recom- 
mendations of the Commission would do, clearly it is just as unconsti- 
tutional here to have the Associated Press come for a license because 
they are transmitting their information to people other than the news- 
papers of general circulation or duly licensed radio stations, even 
though those may be using that information for ligitimate purposes. 

As for the point of constitutionality, I hold very simply that the 
problem we have before us is that gambling is a menace to the health 
and well-being of the United States, and therefore you needn’t worry 
about the constitutional problem. 
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I think that it has been said time and time again and I think it 
has been clearly established, if anything has been established, that if 
gambling and its relationship to political institutions and individuals 
occupying positions in those institutions is not a menace there is no 
menace to the national health and welfare and well-being that you can 
put your fingers on. 

I have one other point I can make, Senator, and that is to say 
that we do propose in the statement an amendment to the gambling 
information section of S. 2116, which would bring it into accord 
with the Commission’s views to prohibit the transmission both before 
and after the event. 

I would like to refer again to this licensing procedure. If I were 
the Continental Press or any other concern transmitting today gam- 
bling information which would come within the provisions of S. 
1563 and require a license from the Communications Commission, I 
would come before the Commission to comply with the provisions of 
that law, knowing full well that exercising all of my rights under 
the Communications Act as amended by S. 1563 and the Administra- 
tive Procedure Act, it is going to be quite a substantial period of time 
before there will be a decision in my case and that when there is a 
decision in my case, I have the right to go to the Cireuit Court of Ap- 
peals and to the Supreme Court of the United States, and that all the 
while I will be in business and that when finally the Supreme Court 
has ruled upon the question, I can make some changes in this business 
and start all over again. 

If that is an effective w ay to curtail the dissemination of gambling 
information, I do not know anything about the problem of law 
enforcement. 

Clearly, if you want to curtail this business of gambling, throw the 
lugs in jail. It is a simple proposition that you do not require people 
to go toa Government agency to apply for a license, as a means of get- 
ting a decision or judgment as to whether or not these people are 
violating the law. If they are doing anything immoral, contrary to 
public w velfare, or otherwise engaging in illegitimate conduct which 
Congress thinks should be stopped or prohibited, Congress should tell 
them so in a law which will send them to jail if they continue to engage 
in that conduct. 

For all of the reasons which I have mentioned, and which we have 
also discussed in our written comments on the bill submitted by the 
Senate Crime Committee, the Commission is firmly of the opinion 
that the complicated licensing procedure proposed in §. 1563 would 
be inappropriate and, in all likelihood ineffectual in achieving the 
desired objective. If there were no other alternative but to adopt 
this licensing procedure it might be worth a try. The Commission 
believes that both S. 2116 and the Commission’s own proposal would 
avoid the numerous pitfalls inherent in the licensing scheme and 
would deal an effective blow to those who are engaged in aiding and 

abetting the violation of State gambling laws. In such circumstances 
it is believed that C ongress should deal with these people by applying 
criminal sanctions and not by proposing to license them as if they 
were engaged in legitimate enterprises that merely needed regulations. 
As I have stated, the Commission also agrees with the ‘basic ap- 
proach to the problem taken in S, 2116. However, we have some seri- 
ous reservations concerning the effectiveness of that bill as it is pres- 
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ently drafted. In the first place, the bill would not affect in any way 
the widespread gambling operations on sports events other than horse 
and dog racing. Secondly, the bill would not restrict in any way the 
transmission of what we we believe is the information of great impor- 
tance to the gamblers, namely, the prices paid on the winner of an 
event. Unless the transmission of that information is banned, we 
have doubts that any legislation of this sort will effectively accom- 
plish its purpose. Moreover, we are convinced that no legal prob- 
lems are involved in banning the transmission of prices paid ¢ on sport- 
ing events, since such infor mation is not of legitimate use to anyone 
except those engaged in gambling activities. “In order to overcome 
what we consider the shortcomings of S. 2116, we suggest that section 
2 (b) of that bill be amended to read as follows: 

(b) “Gambling information” is information (a) pertaining to any horse- or 
dog-racing event or contest and (1) means the scratches, jockey changes, weights, 
or probable winners in such event or contest, and (2) is transmitted prior to 
the transmission of a truthful announcement that such event or contest has actu- 
ally started, or (b) pertaining to any sporting event or contest, including horse- 
or dog-racing events or contests, and means bets or wagers, betting odds, changes 
in the betting odds, or prices paid in such event or contest. 

S. 1564 and S. 1624, the other bills introduced by the Senate Crime 
Committee, which are under consideration today, have been fully 
discussed in the Commission’s written comments submitted to this 
committee. 

I have one other comment. The implication has been, Senator, that 
because the Communications Commission has opposed the licensing 
procedure proposed here and has proposed that it be made a v iolation 
of law enforceable by the Department of Justice that we are unwill- 
ing to assume our responsibility. 

I feel very keenly about that. Just because an agency of the Gov- 
ernment in the exercise of its best judgment says that this function 
you propose to give to us and which seems to except people, we say 
no, that is not a proper place, because I assume they must think that 
any agency of the Government that can get more power and more 
functions would grab that in a hurry—just because of that we are 
being pilloried as being people who want to shirk our responsibilities. 
It isa hie, it is a lie. 

I think you know the Commisison well enough to know we do not 
shirk our responsibility. As a matter of fact, it is quite unusual to 
have people say we shirk our responsibility. The usual charge is we 
strain at the law to find ways and means of haling people before us. 

I want to make it perfectly clear that we do not ‘favor the proposal 
of licensing in this instance because it conflicts with the fundamental 
principle of regulation in the field of public utilities and for the fur- 
ther reason that it is giving us an authority here to issue a license 
only with the expectation that we will deny those licenses. 

The Cuarrman. We will doubtless want to have you before us again, 


Mr. Coy. We are glad to have had this material furnished to us 
by you. 


Did the press g get copies? 

Mr. Coy. Yes, sir. 

The CHarrMAN. We will have to digest this manuscript very care- 
fully. You are touching on the very heart and soul of this legisla- 
tion and the points that you have raised must be considered very care- 
fully by this committee. So we will want your help again, I am sure. 
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I want to place in the record at this point the letter of September 18, 
1951, the letter you gave me this morning. 

We will also place i in the record at this point the letter of August 
14, 1951, previously referred to. 

(The letters referred to follow :) 


FreperaL COMMUNICATIONS COMMISSION, 
Washington, D. C., August 14, 1951, 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear SENATOR JouNSON: This is in reply to your recent letters transmitting 
for comment by the Commission copies of 8. 1563, S. 1564, and 8. 1624, bills which 
have been introduced by members of the Special Senate Committee To Investigate 
Organized Crime in Interstate Commerce, and which are primarily concerned 
with the use of interstate communications facilities to transmit horse- and dog- 
racing information, as well as gambling information concerning other sports. 
These bills have been given very extensive consideration by the Commission, and 
we wish to submit the following comments to your committee. 

S. 1563 would add a new section to the Communications Act of 1934, as 
amended, which would make it unlawful for anyone to disseminate information 
concerning horse- and dog-racing events or betting information concerning any 
other sporting events by means of any interstate or foreign communication by 
wire or radio unless such person has a license issued by the Federal Communica- 
tions Commission. The Commission is required to grant such licenses if the 
applicants show to the Commission’s satisfaction that the information to be 
disseminated will not be used primarily to facilitate gambling activities which 
constitute violations of State laws in the States where the information will be 
disseminated, unless the Commission finds that the public interest will not be 
served by such a grant or unless the Commission finds that the applicant or one 
or more of its officers, directors, or principal stockholders are not persons of 
good moral character. Where the information disseminated by the applicant 
will be subdistributed, the applicant must show the Commission the purposes of 
such subdistribution, and the Commission would have to consider such purposes 
in determining whether to issue a license. 

The licenses authorized by this bill would be valid for 1 year, subject to re- 
newal. Such a license could be revoked by the Commission, and any person whose 
application for license was denied or whose license was revoked would have a 
right of appeal to the United States Court of Appeals for the District of Columbia 
Circuit. In addition, the bill would require any person leasing interstate or 
foreign communications facilities from a common carrier for the purpose of dis- 
seminating information concerning horse and dog racing or betting information 
on any other sporting event, to file an affidavit with the carrier stating the pur- 
pose for which the facilities would be used. Each such carrier would also be 
required to maintain a list of all drops and the addresses thereof in connection 
with any such communication facility. These affidavits and lists would be open 
to inspection by local, State, and Federal law-enforcement agencies. 

Finally, S. 1563 provides that “disseminating information” shall not include 
publication in a newspaper of general circulation or broadcasting over a duly 
licensed radio station or the collection or transmission of news for such purposes, 
and also defines what is meant by “betting information concerning any other 
sporting event.” 

This bill, as well as 8. 1564 and 8S, 1624, is the outgrowth of the extensive hear- 
ings that have been held by the Spec ial Senate Committee To Investigate Or- 
ganized Crime in Interstate Commerce. These hearings developed a vast amount 
of extremely valuable information, which dramatically illustrated the Nation- 
wide character of organized gambling operations in this country. The Senate 
committee concluded, on the basis of the evidence which was presented to it, 
that the heart of the interstate gambling operations in the United States is the 
racing wire service, which disseminates information concerning horse racing 
throughout the country. The bills which the members of the Senate Teihlios 
have introduced are apparently designed to deprive illegal gambling elements of 
the use of these vital interstate communications facilities, and thus aid local 
law-enforcement officers in wiping out illegal gambling activities in their re- 
spective communities. 
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The problem presented by illegal gambling operations conducted on an inter- 
state basis, has been under consideration in the Eighty-first Congress as well 
as in the present Congress. This Commission has taken an active and, we believe, 
constructive part in the work done by the Congress in connection with this 
problem. The Commission has, from the outset, recognized the far-reaching de- 
structive effects to many aspects of our national life of these widespread gambling 
activities. 

The Commission’s views with respect to the type of legislation which it be- 
lieves should be enacted in Congress determines that this is a proper field for 
congressional action have been presented to the Congress on several occasions. 
During the hearings held before this committee on S. 3358 of the Eighty-first Con- 
gress, the Chairman of the Commission presented extensive testimony on that 
bill and a substitute bill which was drafted by the Commission (See pp. 323-345 
of the Senate hearings). Members of the Commission's staff subsequently par- 
ticipated in various informal conferences, which led to the development of a 
revised form of S. 3358, which was reported favorably by this committee on May 
26,1950. Thereafter, the Chairman of the Commission appeared on two different 
occasions to testify before the Special Senate Committee To Investigate Organ- 
ized Crime (see pt. 2, pp. 4-31 and pt. 12, pp. 563-567 of the Special Senate Com- 
mittee hearings). Copies of these statements and the Commission’s proposal are 
enclosed for your use. The Commission at this time wishes to reiterate and re- 
affirm the views which it has previously presented to the Congress on this legis- 
lation, and to urge that your committee give further consideration to the approach 
to the problem which the Commission has previously proposed, and which was 
in large measure reflected in the bill reported out in 1950 by the subcommittee 
of which Senator McFarland was chairman. 

Basically, the Commission believes that the problem presented by the use of 
interstate communications facilities to transmit gambling information should 
be dealt with simply and directly. We believe that the most effective and ex- 
peditious method that Congress can employ is that heretofore reflected in the 
version of S. 3358 which was reported by the committee, which would make it a 
Federal crime to transmit by means of any interstate communications facility 
the specific kind of information which can readily be agreed to constitute 
gambling information. Our main point of difference with that bill is not with 
the basic approach, as is our disagreement with S. 1563, but with the character 
of information which should be prohibited. Information concerning bets or 
wagers or betting odds or prices paid, constitutes the lifeblood of all types of 
interstate gambling activities. The Special Senate Crime Committee has already 
proposed in S. 1624 that the interstate transmission of bets or wagers should be 
made a Federal crime, and the Commission believes that this criminal prohibition 
should be extended to include betting odds and prices paid. 

As the Commission has indicated in its previous testimony before Congress, it 
is not to be expected that the legislation which we have offered will constitute a 
panacea for this entire problem. As the Senate Crime Committee has recognized, 
the ultimate policing of illegal gambling activities must be left in the hands of 
local law-enforcement officers. However, we earnestly believe that this proposal 
is the one best calculated to achieve the results which Congress apparently in- 
tends, i. e., to eliminate or disrupt, insofar as it is possible, the interstate aspects 
of gambling activities with which local law-enforcement officers are unable to 
cope. 

It is difficult to understand what objection there is to the Commission's pro- 
posal. Since it is agreed that the evil which must be curbed at its source is 
the transmission of certain types of information which are of assistance to gam- 
bling operations, there appears to be no reason why the transmission of such 
information should not be flatly prohibited. Nothing has been brought to our 
attention which indicates that the specified type of information which would 
be banned under the Commission’s proposal can be considered useful for any 
purpose except gambling, whether the recipient is a bookie or whether it is in- 
tended for publication as news or gambling activities which will take place or 
have already taken place. While it is true that in many states parimutuel betting 
is permitted, it is not believed that this fact should deter Congress from prohibit- 
ing the interstate transmission of bets, wagers, betting odds, and prices paid. In 
those States in which such betting is legal, it is, with the sole exception of Nevada, 
restricted to the particular track at which the races are being run. Therefore, 
the only persons who may legally place bets are those in attendance at the track. 
In addition, newspapers within the State where the betting is permitted would 
be able, under the Commission’s proposal, to gather and publish all the informa- 
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tion concerning these races without using interstate communications facilities, 
thus permitting the States to give whatever publicity they might desire, within 
their respective borders, to their legalized betting activities. Finally, under 
the Commission’s proposal all information concerning any sporting event, except 
that specifically prohibited, could be transmitted anywhere without any restric- 
tion whatsoever. Therefore, all legitimate information concerning sporting 
events, which is of widespread interest to so much of our population, could be 
freely disseminated, while, at the same time, that information which is useful 
only to those carrying on or interested in gambling activities, as such, would be 
cut off from interstate transmission by means of communications facilities. 

It is recognized that the members of the Special Senate Committee on Organized 
Crime who drafted the present legislation consciously stopped short of enacting 
a complet ban on interstate transmission of the primary gambling information 
of prices paid and odds on future events in an effort to avoid any possible claim 
that their proposal constituted an unconstitutional infringement of freedom of 
the press and of the radio. In the Commission's opinion, however, the exemption 
provisions of subsection (g) of the bill, if interpreted in a manner calculated 
to achieve their manifest purposes, may well render the entire effort nugatory. 
Thus, it has already been fully demonstrated in formal Commission proceedings 
that radio broadcasts of the results of races and the prices paid thereon within 
a short time of their running, together with broadcasts of odds on the following 
races can be of great value to illegal bookmaking operations, a value which 
would certainly be enhanced if the other existing sources of information from 
direct wire lines were to be eliminated. Similarly, it is well recognized that 
newspaper publication and radio broadcasting of probable odds and prices paid 
on sporting events, other than horse or dog racing can provide gamblers with 
most, if not all, of the information they need to continue to carry on widespread 
gambling activities. Therefore, we do not believe that the legislation proposed 
by the Crime Committee would be effective in any way in combating Nation- 
wide gambling on these other sporting events. Gambling on such other types 
of sporting events, as baseball, basketball, and football is already widespread. 
The recent basketball bribery scandais are evidence that the problem is already 
a major one, and it could be expected to increase in direct proportion to the 
effectiveness of legislative efforts to curb illegal gambling on horse and dog 
racing. 

Moreover, since the bill provides no definition for the term “newspaper of 
general circulation,” and any attempt to draft such a definition would obviously 
be extremely difficult, the door is left open for widespread evasion of its require- 
ments. For the possibility exists that the subscribers to the wire services, many 
of whom already publish “scratch sheets,” might claim total exemption from the 
licensing requirements of the act by expanding these sheets to include a sub- 
stantial amount of general information and news. It might be found after 
extensive administrative and judicial proceedings that these expanded “scratch 
sheets” were not in fact newspapers of general circulation, and that the services 
providing gambling news to them were consequently required to secure a license. 
But it is clear that much time and effort would have to be first expended before 
reaching this stage. 

It is believed that the Commission's proposal would accomplish the purpose 
desired by the Congress with a minimum of Federal interference and adminis- 
trative complications. It would completely strip the veil of respectability from 
the disseminators of gambling information and would place in the hands of 
properly qualified law-enforcement officials the task of eliminating the interstate 
gambling evil. But even if it is determined that the exemptions for newspapers 
and radio stations written into the present bill must be retained, the Commis- 
sion strongly believes that the licensing system established by the bill is both 
illogical and impracticable, and should be eliminated in favor of an outright 
prohibition backed by criminal sanctions. 

When the Chairman of the Commission appeared before the Senate Committee 
on Organized Crime on March 26, 1951, he discussed, at the committee’s request, 
a tentative proposal to control the racing wire services through a licensing 
system to be administered by the Commission. At that time he stressed the 
fact that the Commission did not in any way want to shirk its legitimate 
duties and responsibilities, but he explained to the committee why he believed 
that the proposal to license the racing wire services would be unsound. He 
pointed out that the duties sought to be placed on the Commission are not 
germane in any way to the Commission's regulatory functions, and are, no 
matter what form in which they are cast, primarily law-enforcement functions. 
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He further pointed out that it would impose a staggering administrative burden 
upon this Commission, or any other regulatory commission, which might impair 
its ability to carry out properly and expeditiously its existing statutory respon- 


sibilities. These objections are equally applicable to the provisions of S. 1563, 


which is the successor to the tentative proposal previously advanced by the 
Senate Crime Committee. 

We believe a licensing scheme is an inherently unsuitable and ineffectual 
method of attempting to eliminate activities which are objectionable for reasons 
of public morals, where the objective of the licensing system is the elimination 
of a particular course of conduct rather than its recognition as lawful conduct 
subject to regulation. Thus, in attacking prostitution, it is possible to estab- 
lish a system of legalized, licensed prostitution subject to rigid governmental 
control and inspection. But where it has been determined that any prostitution 
is a positive evil, the matter has always ben dealt with by absolute prohibitions 
backed by criminal sanctions, as in the Federal Mann Act, rather than by a 
system of purporting to license those practitioners of the profession who may 
be held to be of good moral character and prohibiting any unlicensed operation 
by ail others. We believe the same is true of gambling activities. 

The Kefauver committee correctly, we believe, rejected the suggested that the 
very real problems stemming from illegal gambling activities could be met by 
legalizing and regulating gambling activities. The present licensing system, it 
is clear, is not intended to be an exception to this conclusion; on the contrary, 
it seems apparent that no real. class of persons is contemplated who would be 
found eligible to receive a license. Instead, since almost every conceivable 
“legitimate” use of gambling news or information is intended to fall within the 
exemption provision of subsection (g) of the bill, and thus requires no license, 
it would appear that the only purpose of the licensing scheme proposed in S. 
1563, is to serve as a vehicle for making an advance administrative judgment of 
illegal operation which may constitute the basis for a subsequent criminal 
prosecution. 

We believe, however, that this is not a field involving questions of technical 
complexity in which the formulation of the exact nature of the prohibited form 
of conduct must be delegated by Congress to an administrative agency, much 
less the Commission which has little experience and no special expertise in this 
field. Rather it is a field in which the judgment as to the illegitimate activities or 
conduct which should be prohibited can be and should be appropriately made by 
the Congress itself. The difficulty of any other course of action is well exemplified 
by the provisions of the present bill. 

The bill under consideration establishes three tests for determining who, 
among those classes of persons who are not exempted from this basic require- 
ment, may receive a license. Of these, only one—the requirement that the 
information disseminated may not be primarily intended for use by the ultimate 
user as an aid to illegal gambling activities under state law, has any degree of 
definiteness. The two additional requirements, concerning the public interest and 
the moral character of the applicants, which are superimposed on this basic stand- 
ard are given no frame of reference and it is difficult to see how they could be 
constitutionally implemented by the Commission. 

Thus, if it is assumed that the information disseminated is not primarily 
intended for illegal purposes, it is not clear how the Commission could reach a 
finding, in the absence of any other legal requirement, that such transmission is 
nevertheless not in the “public interest.” For it is assumed that the draftsmen 
of the legislation did not intend that the Commission should make an independ- 
ent moral determination as to whether the interstate dissemination of gambling 
information not intended for illegal purposes was a good or bad activity, or 


determine the extent to which such activity may be permitted with the objective 


of limiting the number of licenses accordingly. Similarly, if the transmission of 
gambling information is itself not contrary to the public interest or in aid of any 
State law violation, there is a serious question as to both the nature and validity 
of actions which the Commission might take pursuant to the mandate to deny 
licenses where any of the principal individuals involved is not of good moral 
character. For the Commission has grave doubts as to whether Congress may 
lawfully deny the use of facilities of interstate commerce to persons who may 
be found not to possess good moral character, where the use itself is not unlawful 
and the character of the applicant is not reasonably related to the use itself. 
A somewhat similar question would be presented if the Congress made an 
administrative determination of good moral character a prerequisite to the right 
of a passenger to ride a railroad train where no illegitimate purpose for the 


trip can be found. 
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In any event it would appear that. whatever reasons might exist for making 
a presently legal course of conduct subject to criminal prosecution, should be 
clearly spelled out by the Congress, and not left for subsequent determination 
by any administrative agency. 

In carrying out the licensing functions set forth in S. 1563 the Commission 
would have to solve a number of difficult and complicated questions in a field in 
which neither the Commission nor its staff is expert. The Commission would 
have to determine whether the information to be disseminated would be used 
primarily to facilitate gambling activities in violation of the laws of the States 
in which that information would be disseminated. Since the representation 
of the applicants obviously could not be relied upon, this would apparently require 
the Commission to inquire into and interpret the various statutes on gambling in 
each of the States and would also require the Commission to investigate and 
determine exactly how the information disseminated would be employed in 
every State. Moreover, the statute would impose upon the Commission the duty 
to inquire into the purpose of any subdistribution of this information. The magni- 
rude and difficulty of this task is apparent from the information developed before 
this committee in its hearings on S. 3358, which showed in detail the entire 
Nation-wide operation of the Continental Press Service. This operational study of 
Continental shows that that service has approximately 2,500 subdistributors. 
(See pp. 835-869 of the Senate hearings on 8. 3358, Sist Cong.) 

Section (d) of the proposed bill gives the right of appeal to the United States 
Court of Appeals in the District of Columbia Circuit to any applicant whose 
application for a license is denied and any person whose license is revoked. 
Pursuant to this right of appeal it can be expected that the Commission would 
be involved in extensive litigation, involving both the validity of the statute 
itself and the determinations made by the Commission pursuant to the statute. 
This is so because the very vagueness of the standards and exemptions in the 
bill leave a wide area of potential disagreement as to the actual meaning of 
the law. It is presumed that pending such appeal, the applicant whose license 
has been denied would be entitled to pursue his business. 

This fact brings into focus a serious weakness of the proposed bill in relation 
to legislation which would constitute an outright prohibition, subject to imme- 
diate criminal penalties, of activities which are declared by Congress to be 
illegitimate without going through any intermediate step of an administrative 
determination. Under the proposed bill, it goes almost without saying that long 
periods of time would be consumed in protracted administrative investigations 
and hearings and court litigation. This means that activities which the Con- 
gress expects to proscribe by this bill will continue for long periods. No risks 
are involved to any persons now engaged in such illegitimate activities if they 
continue them until conclusion of extensive administrative proceedings and liti- 
gation. On the other hand, those whose activities are expressly declared illegal 
by a criminal statute will think twice about continuing such activities even up 
to the time that a criminal prosecution may be brought. And it is fair to expect 
that criminal proceedings in the courts will consume far less time than pro- 
ceedings before both an administrative agency and the courts. 

Section (g) of S. 1568 is apparently designed to exempt from the licensing re- 
quirements set forth in the statute those persons or corporations collecting or 
transmitting gambling information where such information is for the purpose 
of publication in any newspaper of general circulation or for broadcasting to the 
public over any duly licensed station. The Commission has serious doubts as 
to whether section (g) of the bill would actually accomplish that purpose. For, 
as written, only those would be exempt from the licensing provisions who are 
engagéd exclusively in disseminating the designated information for purposes 
of publication in newspapers of general circulation or for broadcasting to the 
public over duly licensed radio stations. It is believed, however, that all of 
the regular news services, such as the Associated Press and the United Press, 
have numerous customers who are not newspapers of general circulation or 
duly licensed radio stations. Apparently, therefore, all the news services, if 
they continue to transmit the types of information with which this legislation 
is concerned and if they continue to serve customers who are not newspapers 
of general circulation or duly licensed radio stations, would be subject to the 
licensing provisions of this legislation. 

The Commission also has serious doubts concerning the implication raised by 
section (g) of the bill that it would be proper to broadcast over a duly licensed 
radio station the types of information with which this bill is concerned. The 
language of the bill might be construed as evidencing a congressional intent 
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that the Commission should not have the power to prevent radio stations from 
broadcasting gambling information despite the fact that such information might 
be directly useful to gamblers in carrying out their activities. As the com- 
mittee is aware, the Commission has been confronted with cases where broad- 
casting stations have been transmitting information which enabled gamblers 
to carry on bookmaking activities, and the Commission feels strongly that any 
implication that the Commission does not have the power to prevent radio 
stations from operating in such a manner should be avoided. Moreover, the 
Commission finds it difficult to reconcile the language in section (g) of this bill 
with the proposed amendments to the broadcast lottery section of the criminal 
code contained in S. 1624, which will be discussed below. 

The Commission believes, therefore, that in view of the above discussion, the 
licensing procedure which is proposed in S. 1563 should not be adopted. Having 
in mind the police purposes sought to be accomplished by the bill, a licensing 
system administered by a regulatory agency is in our opinion an inappropriate 
and ineffectual method of accomplishing those purposes. Any such licensing 
procedure, particularly if attempts to make classifications of the types here pro- 
posed, would involve administrative proceedings and determinations of the 
utmost complexity which would make it difficult, if not impossible, for any 
agency of the Government to administer it properly and expeditiously. It would 
impose a tremendous strain on the limited resources and manpower of the Com- 
mission. While the considerations we have enumerated would certainly not be 
decisive if there were no other way of accomplishing the purpose intended by 
Congress, we earnestly believe that they are of compelling importance when 
viewed in light of the alternative proposal advanced by the Commission which, 
in our considered opinion, would do the job at hand more effectively and 
efficiently. 

Commissioner Hennock is of the opinion that S. 1563 is the more practical and 
expeditious way in which to accomplish the prohibition of the use of interstate 
communications facilities for the dissemination of information about horse and 
dog racing or betting information about other sports. She believes that, as the 
Federal Communications’ Commission is generally charged with the regulation 
of these facilities in the public interest and is closely concerned with and aware 
of the nature of their operations, it logically is the proper administrative agency 
to deal with this particular problem relating to them. 

She agrees, however, with the Commission that, in view of its extensive 
jurisdiction and already heavy workload, the licensing provisions of S. 1563 
would place a serious administrative burden upon the Commission and that 
Congress, if it adopts this bill, must also provide the Commission with the 
necessary staff and budget to meet the responsibilities under it. 

The second bill under consideration, S$. 1564, would add a provision to the 
United States Criminal Code making it unlawful to transmit by interstate com- 
merce any gambling information concerning a sporting event which is obtained 
without the consent of the person conducting such sporting event. The Com- 
mission has no specific comments to offer on this bill to which there is no reason 
for objection except to note that under the legislative proposal offered by the 
Commission, a statute such as proposed by this bill would probably be unneces- 
sary. It should be noted, moreover, that it was not found necessary to establish 
any complicated licensing procedure such as contemplated by S. 1563. 

S. 1624 would, inter alia, amend the existing section of the United States 
Criminal Code which prohibits the broadcasting of lottery information. The 
existing section makes it unlawful to broadcast or to knowingly permit to be 
broadcast “any advertisement of or information concerning any lottery, gift 
enterprise, or scheme of any kind offering prices dependent in whole or in 
part upon lot or chance * * *” The proposed amendment would add the 
words “gambling enterprise” before the word “lottery,” and the words ) 
or” before the word “prices” in the section. No definition of the words “gambling 
enterprise” is contained in the proposed statute, and the Commission is unable 
to determine what type of enterprises are intended to be included in this new 
prohibition. Consequently, the Commission is unable to make any detailed 
comments on the point other than to point out that any criminal statute which 
is as unclear and uneertain is likely to be declared unconstitutional. Moreover, 
as noted above, this amendment would appear to be in conflict with the pro- 
Visions of section (g) of S. 1563, which contains a broad exemption from the 
licensing requirements of that bill for gambling information broadcast over a 
radio station or collected or transmitted for such broadcasting purposes. 
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S. 1624 would, in addition, add a new section to the United States Criminal 
Code which would make it a crime to knowingly send or transmit, or cause to be- 
sent or transmitted, in interstate or foreign commerce by means of communica- 
tions facilities any bet or wager or any offer of any bet or wager, or any money 
in payment of any bet or wager. This proposal is in direet accord with the 
Commission’s suggested legislation with respect to banning transmission of 
certain specified gambling information. As we have noted, however, the Com- 
mission believes that this absolute prohibition of the transmission of informa- 
tion should be extended to include betting odds and prices paid. 

In conclusion, we would like to emphasize as forcibly as we can to the mem- 
bers of your committee and the Congress, that we believe that the Senate Crime 
Committee has exposed a situation which constitutes a menace to the well-being 
of the United States, which should be dealt with promptly, vigorously, and 
effectively. We cannot understand the logic of trying to deal with this situation 
by means of a cumbersome licensing system which is alien in all respects to 
well-established concepts of Common-carrier regulation. It seems clear to us 
that the proper way to deal effectively with this multi-billion-dollar gambling 
syndicate is to cut it off entirely from the information which is vital to its 
operations, by a flat prohibition, carrying criminal sanctions, on the use of 
interstate communications facilities for the transmission of gambling informa- 
tion. In this way a severe blow will be inflicted directly on the interstate gam- 
bling syndicates as well as the numerous other criminal activities which are 
nurtured by the fabulous profits made by the professional gamblers. 

The Commission will gladly furnish any additional information or comments 
that your committee may wish in connection with this legislation. The Bureau 
of the Budget has informed us that it has no objection to the submission of these 
comments to your committee. 

By direction of the Commission: 

WAYNE Coy, Chairman. 





FEDERAL COMMUNICATIONS COMMISSION, 
Washington D. C., September 18, 1951 
Hon. EpwIn C. JOHNSON, 
Chairman, Senate Committee on 
Interstate and Foreign Commerce, 
Washington, D. C. 

DEAR SENATOR JOHNSON: This is in reply to your letter of September 13, 1951, 
requesting the Commission to submit comments on 8. 2116, a bill to prohibit the 
transmission of certain garabling information in interestate commerce by com- 
munications facilities. The Commission has studied this proposal and wishes 
to submit the following comments for the consideration of your committee. 

S. 2116 is substantially identical with the version of 8. 3358 of the Eighty-first 
Congress which your committee reported favorably to the Senate after holding 
extensive hearings. Section I of S. 2116 is a declaration of legislative policy 
and states that the purpose of the bill is to assist the various States in the 
enforcement of their laws pertaining to gambling, and to aid in suppressing 
organized gambling activities. Section 2 of the bill contains various definitions. 
The most important of these concerns “gambling information” which is defined 
as specified information pertaining to horse- or dog-racing events or contests 
including bets or wagers, scratches, jockey changes, weights, probable winners, 
betting odds or changes in the betting odds, which is “transmitted prior to the 
transmission of a truthful announcement that such event or contest has actually 
started,’ Section 3 of the bill contains prohibitions against the leasing of inter- 
state communications facilities by common carriers for the purpose of transmit- 
ting gambling information; transmitting or receiving gambling information in 
interstate or foreign commerce by means of a communication facility; broad- 
casting gambling information and knowingly permitting gambling information to 
be broadeast. There is also a provision imposing criminal sanctions for know- 
ingly violating any of the provisions of section 3. Section 4 (a) of the bill re- 
quires persons who lease communications facilities for the dissemination of 
news pertaining to any sporting events to file a statement with the carrier that 
the facilities are to be used for such purposes. Section 4 (b) requires the sup- 
pliers of communications facilities to maintain and keep available for inspection 
by law-enforcement officers lists showing the addresses of all terminals and 
drops on interstate communications facilities that are furnished to dissemina- 
tors of information pertaining to any sporting event. Finally, section 5 (a) of 
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the bill directs this Commission to require all common carriers subject to its 
jurisdiction to file appropriate tariff regulations designed to effectuate the pur- 
poses of the bill and directs the Commission to take such measures as may be 
necessary to enforce these tariffs. 

The Commission is of the opinion that the approach taken by 8. 2116 to the 
grave problems presented by the use of interstate communications facilities to 
transmit gambling information is the most workable and effective one. The 
provisions of the bill which would make it a crime to transmit what the bill 
defines as gambling information are in accord with the basic position that has 
been consistently taken by the Commission concerning this problem. We believe 
that S. 2116 avoids the pitfalls which are inherent in the provisions of S. 1563; 
which would attempt to deal with the problem by means of a complicated licensing 
scheme, which, in the Commission's opinion, is not appropriate for the effective 
handling of this type of problem. The Commission's objections to the licensing 
scheme proposed in the Crime Committee’s bill have been explained at length 
to your committee in the comments which we have previously submitted to you. 

While the Commission is in complete accord with the basic approach of 8S. 2116, 
we are not in agreement with it in so far as it limits the prohibited information 
to that which concerns only horse and dog racing and to information transmitted 
prior to the start of such events. It is our view that the gambling problem 
arises out of all types of sporting events and that it would be unwise to so restrict 
the proposed legislation that interstate gambling operations will merely be shifted 
from horse and dog racing to a variety of other sporting events. Moreover, insofar 
as S. 2116 limits the scope of gambling information to that which is transmitted 
prior to the start of such racing events, it leaves out perhaps the most im- 
portant type of gambling information which is or may be, from known experience, 
useful to gamblers. It is our understanding that the omission in S. 2116 of 
“prices paid” from the definition of gambling information arose out of a concern 
that information transmitted after the start of an event might be considered 
legitimate news and that a legslative ban thereon might raise constitutional 
problems. We do not share this concern since it is our firm view that a strong 
case can be made, upon the basis of all information presently in the possession 
of the Congress concerning this problem, that the transmission of prices paid 
as well as bets or wagers, betting odds, or changes in the betting odds has a 
most direct, if not a sole, relationshp to gambling activities. 

In order to meet the foregoing comments, the Commission suggests that section 
2 (b) of S. 2116 be revised as follows: 

“(b) ‘Gambling information’ is information (a) pertaining to any horse 
or dog racing event or contest and (1) means the scratches, jockey changes, 
weights, or probable winners, in such event or contest; and (2) is transmitted 
prior to the transmission of a truthful announcement that such event or contest 
has actually started, or (b) pertaining to any sporting event or contest, including 
horse or dog racing events or contests, and means bets or wagers, betting odds, 
changes in the betting odds, or prices paid in such event or contest.” 

The Commission will gladly furnish any additional comments or information 
concerning this legislation that your committee may desire. In view of the fact 
that you have requested the Commission to furnish these comments prior to the 
scheduled hearings before your committee on this bill and the bills proposed by 
the Senate Crime Committee, they are being sent directly to you without prior 
clearance from the Bureau of the Budget. 

By direction of the Commission. 

WAYNE Coy, Chairman. 

Mr. Coy. Mr. Chairman, my plans are to be away from W ashington 
on Friday of this week and Monday and Tuesday. If it is not incon- 
venient to the committee, I would appreciate not being called those 
days. If it is necessary to you—and I do not mean to delay your 
business at all—I ean be available on any of those days. 

The Cuarrman. We won't need you on any of those d: ays. We will 


arrange our work so that we will not need to call on you on any of 
those ‘days. 

Do you comment on S. 1564 and S. 1624 in your statement ? 

Mr. Coy. S. 1564 and S. 1624 are not included i in that statement. 

I commented on §. 1624 here this morning insofar as it related to 
the principles advocated by S. 2116 and the Commission. The com- 
ments are included in our August 14 letter on all of that. 
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The Carman. Thank you very much. 

We will recess now until tomorrow at 10 o’clock. We will have 
several witnesses, five in number, before us: Mr. Spencer L. Drayton 
of the Thoroughbred Racing Assoc lation, New York; Mr. Semingsen, 
assistant vice president of Western Union, New York; John Waters, 
general attorney, Western Union, New Yor k City; J. Bond Smith, 
attorney at law, Washington, D.’C.: representing Hamilton Manu- 
facturing Co., Minneapolis, Minn.: and John Hanselman of the 
American Telephone & Telegraph Co., New York; and Robert Stin- 
son, attorney at law, Baltimore, Md. 

So we will probably have a full day tomorrow also. 

We will recess until tomorrow at 10 o'clock. 

(At 12:20 p. m. the hearing was recessed until 10 a. m., Thursday, 
September 20, 1951.) 
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THURSDAY, SEPTEMBER 20, 1951 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to call, at 10 a. m., in room G—16, the 
United States Capitol, Senator Edwin C. Johnson (chairman) pre- 
siding. 

Present : Senators Johnson (Colorado) presiding, and O’Conor and 
Hunt. 


The Cuarrman. The hearing will come to order, please. Our first 
witness is Mr. Roy Frank, solicitor, Post Office Department; accom- 
panied by Mr. Doyle. 

Mr. Frank. And, may I add, Mr. Mindel. 

The Cuamman. All right, you gentlemen proceed in your own way, 
please. 


STATEMENT OF ROY FRANK, SOLICITOR, POST OFFICE DEPART- 


MENT; ACCOMPANIED BY LOUIS J. DOYLE, ASSOCIATE SOLICITOR, 
AND SAUL MINDEL, ATTORNEY 


Mr. Frank. Mr. Chairman, I do not have a prepared statement at 
this time, since a report submitted to the cominittee contains the official 
views of the Post Office Department in some detail. I might review 
the report and ask that it be placed in the record in its entirety. 

The Cuarrman. Are you referring to this letter here ? 

Mr. Frank. Yes, sir. 

The Cuatrman. We will place that in the record as written at this 
point, and then you can comment on it and emphasize whatever por- 
tions you desire. Did you have copies of it for the press? 

Mr. Frank. Yes; we have some copies of it. 

The Caarman. We will let them take a look at this. 

(The letter referred to is as follows: ) 


OFFICE OF THE POSTMASTER GENERAL, 


Washington 25, D. C., September 19, 1951. 
Hon. Epwin C. JOHNSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

DearR Mr. CHAIRMAN: Reference is made to your request for a report on S. 
1624, a bill to prohibit the importing, transporting and mailing of gambling mate- 
rials; to prohibit the broadcasting of gambling information; to prohibit trans- 
mission of bets or wagers by means of interstate commerce; and to prohibit 
further the transportation of gambling devices in interstate commerce. 

{ am wholly in accord with the objectives of this proposed legislation. During 
the past few years, the Post Office Department has attempted to apply the existing 

61 
89895—51 





5 





62 ANTICRIME LEGISLATION 


lottery laws to schemes conducted through the mails involving the use of punch- 
boards and push cards and to schemes involving the acceptance or placing of 
bets or wagers on athletic events of all kinds. On several occasions, however, 
the district courts of the United States have concluded that certain of the schemes 
involving the use of push cards and certain activities of individuals accepting 
bets on the results of horse races were not within the purview of present lottery 
statutes. 

I do not believe, however, the bill should be enacted in its present form. 

The proposed amendment to section 1301 of title 18, United States Code, in 
effect rewrites and expands present sections 1301 and 1302, title 18, United States 
Code. There is no provision in the proposed section 1301 declaring to be non- 
mailable the matter deposited in the mails contrary to the provisions of the 
section. I suggest, therefore, that section 1301 be further amended along the 
following lines: 

“All matter the deposit of which in the mails is forbidden by this section is 
hereby declared to be nonmailable, and it shall not be conveyed in the mails nor 
delivered from any post office, nor by any letter carrier, but shall be withdrawn 
from the mails and disposed of as nonmailable matter under such regulations 
as the Postmaster General may prescribe.” 

In addition to the above amendment, I believe that the Congress should enact 
specific legislation authorizing the Postmaster General to have returned to 
senders all mail addressed to any person or concern engaged in using the United 
States maiis in a manner forbidden by the provisions of section 1301, as amended 
by S. 1624. This legislation should follow closely the provisions of sections 259 
and 259a of title 39, United States Code. 

This proposed legislation broadens the existing lottery laws so as to cover 
“rambling.” Gambling, it is assumed, is intended to encompass a type of activity 
not covered by the original language, “lottery, gift enterprise, or similar scheme 
offering prizes dependent in whole or in part upon lot or chance.” If this bill 
is enacted in its present form, it would appear that there would be room fer 
argument and misinterpretation as to the scope of the new sections. For ex- 
ample, betting on race horses has been held at least in two instances by a district 
court of the United States as not involving chance. The activities of book- 
makers were therefore held by the district court not to be within the scope of 
the present lottery laws. S. 1624 couples “gambling” with “lottery, gift enter- 
prise or scheme * * * dependent in whole or in part upon lot or chance.” 
It would seem doubtful, therefore, that this bill, if enacted, could be extended 
to the activities of bookmakers because, as the courts have said, their “gambling 
enterprise” does not involve lot or chance. I, therefore, feel that the enforce- 
ment of the gambling side of this proposed bill would be made easier by un 
exact legislative definition of the term. 

Page 2, lines 21 through 25, makes it unlawful to transmit checks, money 
orders, postal notes, ete., “for the purchase of any punchboard, pushcard, or 
similar device.” This language might not be broad enough to bring within the 
scope of the new section those checks and money orders which represent the 
price paid for a chance on a punchboard or pusheard or similar device. As 
written, it might well be interpreted to apply only to the initial price paid by 
the purchaser of the entire punchboard or pusheard from the manufacturer or 
other distributor. I suggest, therefore, that there be substituted for line 25 
the following language: 

“purchase of, or in payment of any chance taken on, any punchboard, pusheard 
or similar device.” 

The second paragraph on page 3, commencing with line 8, covers publications 
advertising or soliciting business in connection with any of the proscribed 
schemes. Since soliciting will not be limited by circulars, pamphlets, etc., 1 
think that the opening sentence of this paragraph should read: 

“Any letter, postal card, newspaper, circular, pamphlet or publication of any 
im =. 2 2” 

In addition, the paragraph commencing with line 8 and ending with line 18 
on page 3, deals with the publication of the lists of winners and the prizes awarded 
after the drawing takes place. It is suggested that there be inserted in this 
paragraph a prohibition against “any list of the prizes, or winners thereof, 
drawn or awarded.” 

The paragraph commencing at line 22 on page 3 contains a prohibition against 
taking or receiving the forbidden articles which have been brought into the 
United States or deposited with any express company or any common carrier 
for carriage, or carried in interstate or foreign commerce. This paragraph does 
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not include a prohibition against the taking or receiving of such matters from the 
mails. As written, it is conceivable that this bill would net make it unlawful to 
take or receive the prohibited articles from the mails when sent intrastate. 

In the past, the Post Office Department has experienced some difficulty under 
the obscenity statutes because certain obscene, lewd, lascivious and indecent 
matter such as phonograph records and motion pictures were not specitically 
prohibited by these statutes. A conviction of a defendant charged with trans- 
porting obscene phonograph records was reversed by a circuit court because 
phonograph records were not specifically enumerated in the statute. The Su- 
preme Court, however, did not sustain this reversal. 

In arriving at this conclusion the Court of Appeals pointed out that had Con- 
gress intended the statute to be all-inclusive it readily could have eliminated 
mention of the special classes of obscene matter covered by the statute and 
employed in place thereof such genera! words as “any obscene or indecent matter.” 
The bill presently under consideration attempts to specify the various items or 
materials, the transmission of which in interstate commerce would be unlawful. 
In order that there be no question about the intention of the Congress with 
respect to what is to be covered by this bill, it is suggested that consideration be 
given to using general words which would include every article, matter, thing, 
device, or substance. 

An amendment to S. 1624 proposed by Senator Hunt proposes to admit “bona 
fide foreign publications.” In my opinion, this amendment should not be favor- 
ably received ‘by your committee. It would permit the magazines and other 
publications from Mexico, Ireland, and other countries where lotteries are con- 
ducted, and participated in by persons in this country, to include announcements 
of their lotteries, the results and all the pertinent details, including the places 
to which persons in this country might address remittances representing the 
purchase price of tickets in these lotteries. The publications might well be bona 
fide publications and the only nonmailable part thereof would be that portion of 
the paper devoted to the lottery. Yet, admitting these publications into the 
mails of the United States would be a tremendous aid to the 
lotteries, 

In view of the foregoing, I do not recommend that this bill be 
present form. 

This report has not been cleared by the Bureau of the Budget. 

Sincerely yours, 


operators of said 


passed in its 


J. M. DoNALDSON, 
Postmaster General. 

Mr. Frank. The Post Office Department, of course, is in accord 
with the purposes of the proposed legislation. Dvring the past few 
years, the Post Office Department has ‘attempted to apply the existing 
lottery laws to schemes conducted through the mails involving the 
use of pune ‘hboards and pusheards, and to schemes involving accept- 
ance or placing of bets or wagers on athletic events of all kinds. 

We have been unsuccessful, Mr. Chairman, in that the United States 
courts have held that betting on horse races does not involve awards 
of prizes by chance. In other words bookmaking is not under our 
lottery statutes. 

It was so held in United States v. Reagan { citation] (39 Fed. Supp. 
309) and United States v. Rich et al. (90 Fed. Supp. 624). . 

The Cuatrman. Did your Solicitor agree with that decision? What 
court was that ? 

Mr. Frank. That was in the United States District Court. 

The CHarman. Did you carry it up? 

Mr. Frank. No, the Department of Justice represents the Post 
Office Department in these matters, and it was determined not to take 
an appeal in these cases; so these cases were not appealed to the Circuit 
Court. 

The Cuamman. That the numbers racket is not a lottery? 

Mr. Frank. Not the numbers racket; this was bookmaking on 
horses; horse racing. 
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The Carman. I misunderstood you. I thought you said that the 
numbers racket was not a lottery. 

Mr. Frank. I am sorry; it was the bookmaking on horse racing. 
The second type of case we have tried to stop under our lottery statutes 
was the punchboards or push cards. In a criminal case in Milwaukee, 
Wis., entitled “United States v. Perry Sales Company,” there was a 
criminal indictment that was dismissed by the United States District 
Court on the grounds that these punchboards were not lotteries under 
our particular statute. 

In a case in the District of Columbia, a civil case, the Post Office 
Department tried to get a lottery court order against a concern selling 
punch cards through the mails; but a temporary injunction was issued 
against the Department restraining us from enforcing the law with 
respect to punch cards, 

The citation of that case is Crosby Paige v. Donaldson. There is 
no published opinion on it. 

The proposed amendment to section 1301 of title 18, United States 
Code, in effect rewrites and expends the present sections 1301 and 
1302, title 18. In this proposed legislation, there is no provision that 
it be declared to be nonmailable all matter deposited in the mails econ- 
trary to the provisions of section 1301. 

The Post Office Department suggests that the proposed bill be 

amended by adding the following: 
All matter the deposit of which in the mails is forbidden by this section is hereby 
declared to be nonmailable, and it shall not be conveyed in the mails nor de- 
livered from any post office, nor by any letter carrier, but shall be withdrawn 
from the mails and disposed of as nonmailable matter under such regulations 
as the Postmaster General may prescribe. 

The Post Office Department also recommends in addition to the 
above amendment that Congress should enact specific legislation au- 
thorizing the Postmaster General to have returned to senders all mail 
addressed to any person or concern engaged in using the United 
States mail in a manner forbidden by the provisions of section 1301, 
as amended by the proposed bill; and that this legislation should follow 
closely the provisions of sections 259 and 259a of title 39 of the United 
States Code. 

The proposed legislation broadens the existing lottery laws so as to 
cover gambling. It is assumed that gambling is intended to accom- 
plish a type of activity not covered by the original language— 
lottery, gift enterprise, or scheme * * * dependent in whole or in part upon 
lot or chance. 

It is the position of the Post Office Department that if this proposed 
legislation is enacted in its present form, there would be room for 
argument and misinterpretation as to the scope of the new sections. 

As an example, betting on horse races, as I have stated, has been held 
at. least in two instances by district courts of the United States as not 
involving chance. The activities of bookmakers were therefore held 
by these district courts not to be within the scope of the present lottery 
laws. 

The proposed legislation under consideration here couples gambling 
with lottery, gift enterprise, or scheme dependent in whole or in part 
upon lot or chance. It would seem doubtful therefore that this bill if 
enacted could be extended to the activities of bookmakers because, as 
the courts have said, their gambling enterprise does not involve lot or 
chance. 
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The Post Office Department therefore feels that the enforcement of 
the gambling provisions of this proposed bill would be made easier 
by an exact legislative definition of the term “gambling.” 

On page 2, line 21 through line 25 of the proposed legislation, it is 
made unlawful to transmit checks, money orders, postal notes, and so 
forth for the purchase of any punchboard, push card or similar de- 
vice. This language might not be broad enough to bring within the 
scope of the new section those checks and money orders which repre- 
sent the price paid for a chance on a punchboard or push card, or 
similar device. 

As the proposed legislation is written, it might well be interpreted 
to apply only to the initial price paid by the purchaser of the entire 
punchboard or push card to the manufacturer or the distributor. It is 
suggested, therefore, that there be substituted for line 25 the following 
language : 
purchase of, or in payment of any change taken on, any punchboard, push card, 
or similar device. 

The second paragraph on page 3 commencing with line 8 covers 
publications, advertising, or soliciting business in connection with 
any of the proscribed schemes. Since soliciting will not be limited to 
circulars, pamphlets, and so forth, it is the position of the Department 
that the opening sentence of this particular paragraph should read: 
Any letter, postal card, newspaper, circular, pamphlet, or publication of any 
ee F*. 3, 

In addition, the paragraph commencing with line 8 and ending with 
line 18 on page 3 deals with the publication of lists of prizes. It is 
noted that this proposed bill merely covers lists of prizes “to be 
drawn.” The section should be made broad enough to include the pub- 
lication of the list of winners and the prizes awarded after the drawing 
takes place. 

It is suggested by the Department that there be inserted in this 
paragraph a prohibition against “any list of the prizes, or winners 
thereof, drawn or awarded.” 

The paragraph commencing at line 22 on page 3 contains a prohi- 
bition against taking or receiving the forbidden articles which have 
been brought into the United States or deposited with any express 
company or with an common carrier for carriage or carried in inter- 
state or foreign commerce. The paragraph does not include a prohi- 
bition against the taking or receiving of such matters from the mails. 

It is conceivable, as the provision is now written, that this bill would 
not make it unlawful to take or receive the prohibited articles from 
the mails when sent intrastate, as distinguished from interstate. 

The Post Office Department in the past has experienced some 
difficulty under the obscenity statutes, because certain obscene, lewd, 
lascivious, and indecent matter such as phonograph records and mo- 
tion pictures were not specifically prohibited by these statutes. It 
happened in the past that a conviction of a defendant charged with 
transporting obscene phonograph records was reversed by a circuit 
court because phonograph records were not specifically enumerated 
in the statute. 

The Supreme Court, however, did not sustain this reversal. The 
circuit court pointed out that had Congress intended the statute to be 
all-inclusive, it could readily have eliminated mention of the special 
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classes of obscene matter covered by the statute and employed i in place 
thereof such words as “any obscene or indecent matter.’ 

The proposed bill under consideration attempts to specify the vari- 
ous items or materials, the transmission of which in interstate com- 
merce would be unlawful. It is our position that in order that there 
be no question about the intention of Congress with respect to what 
is to be covered by the bill, that consideration be given to using gen- 
eral words which would include every article, matter, thing, device, or 
substance. 

We are afraid that if C ongress attempts to specifically enumerate 
any of the articles by name and should any article be left out, the 
courts might then hold that the leaving out of this particular article 
meant that Congress intended that it was not to be covered; whereas 
if there isa general description, we can hold that any similar devices or 
articles are covered under such provision. 

It is proposed by an amendment to the legislation under considera- 
tion that bona fide foreign publications be exempted from the act. 
It is the opinion of the Post Office Department that this proposed 
amendment should not be favorably received. It would permit maga- 
zines and other publications from such countries as Mexico, Ireland, 
Cuba, and those foreign countries that conduct a good many lot- 
teries, to include announcements of their lotteries, the results and all 
the pertinent details, including the places to which persons in this 
country might address remittances representing the purchase price 
of tickets in these lotteries. 

The publications might well be bona fide publications, and the only 
nonmailable part thereof would be that portion of the paper devoted 
to the lottery. It would seem to us that if these papers could be ad- 
mitted into the country with all of its lottery anouncements and lot- 
tery ads, it would constitute a tremendous aid to the operators of lot- 
eries. Personally, I don’t see any reason why foreign papers should 
be permitted to do something that our own papers cannot do. Tam 
sure that the purpose of the bill would be defeated if this particular 
amendment was passed. 

The Cuaiman. It seems to me your position is as sound as any 
American position can be. We have the honor of having the author 
of the amendment present this morning, Senator Hunt. 

Senator Hunv. Mr. Chairman, I deny ever having seen or heard or 
thought of such an amendment. That isa license that has been taken 
by somebody, originating some place, I have no idea where. This is 
the first time I have ever heard mention of such a thing. 

I agree with you and I agree with the gentleman testify: ing, that it 
would be foolish to give privileges to other countries that we would 
not allow people in our own country. 

Mr. Frank. I can assure you that most of our work in connection 
with these lotteries comes from outside of the United States. It 
comes from Mexico, Cuba, Lreland, and other countries. 

The CuatrmMan. I am not surprised that the Senator from Wyoming 
is not the author of the amendment. We have this letter from the 
State Department, and they are quite enthusiastic about an amend- 
ment that would exempt foreign publications. They say with respect 
to the provision in the original bill: 

Presumably the foregoing prohibition would apply to foreign newspapers such 
as, for example, The London Times, which under British law is permitted to 
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publish news of horse racing, including stakes and prerace betting odds. Al- 
though circulation within the United States of this and other foreign news- 
papers is not normally effected until several days after they are published, 
it is conceivable that news of scheduled gambling events might reach the United 
States by these media before the events in question take place. 

Certain foreign newspapers, including the London Times, the Manchester 
Guardian, and the Daily Telegraph, London, command a sizable membership in 
the United States, and are relied upon extensively in the United States Govern- 
ment agencies as well as in educational institutions throughout the country. 

The department believes that any restriction placed upon the circulation of 
such newspapers would be detrimental to the best interests of the United States. 

So there seems to be a little conflict between the Post Office De- 
partment and the Department of State. 

Mr. Frank. Mr. Chairman, the Post Office Department is looking 
at it as a matter of enforcing the lottery statutes. The State Depart- 
ment apparently is looking at it from a broader aspect. So I would 
say we are not in disagreement with the position of the State Depart- 
ment, if that is the position they take: but insofar as enforcing the 
lottery statutes is concerned, we see no reason why there should be a 
discrimination which would be against our own newspapers. We say 
that we could not enforce the lottery statutes if foreign papers could 
come in and advertise lotteries. 

We have a situation in this country where certain States permit 
legalized gambling. We do not permit newspapers in those States to 
advertise legalized gambling and send them through the mails. I 
thing we have a different problem here when we have the use of the 
mails involved than we do if there is some broad over-all aspect of 
foreign polic; y. 

The Cuarmman. I still do not see how you can disagree and agree 
simultaneously, but that is your problem and not mine. They do have 
a different interest, and their interest there ought not to be any re- 
striction on any foreign publication. I do not know: maybe the State 
Department would take the position that there ought not to be any 
restriction on our domestic papers either; that they should be kept 
in line. 

But I do not see how you can place a restriction on domestic publi- 
cations and permit foreign publications having the same content and 
give them free access. I think vou have to be consistent in these 
things. 

Mr. Frank. That is our position. And of course, when I said I 
might agree with the State Department, it is none of our business 
what the policy aspects are. We are limited to the post-office business. 
From the post-oflfice-business viewpoint, we do not see where there 
should be any discrimination of that kind. We think it would hinder 
the enforcement of the lottery statutes. It would constitute an undue 
discrimination against our own newspapers, periodicals, and publi- 
cations. 

The Cuairman. Is there anything further that you want to say 
in regard to these bills before us? 

Mr. Frank. I have nothing further, Mr. Chairman. I would be 
glad to answer any questions that your committee might wish to ask. 
If I cannot answer them, I am sure Mr. Doyle and Mr. Mindel ean. 

Senator Hunr. Mr. Chairman, there has just been handed to me 
an amendment to S. 1624 which does bear my name. I want to make 
a further explanation that it is also from Senator O’Conor, Senator 
Kefauver, Senator Tobey, and Senator Wiley. 
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Evidently the staff has decided on these amendments, and I think 
we did rather give them sort of a blanket authority, to get these things 
in, to go ahe: ad and use our names. But I want to again emphasize, 
with reference to that particular amendment, I never heard of it be- 
fore. 
~ T want to make this observation, Mr. Chairman. Was this bill sub- 
mitted to the Post Office Department for a report ¢ 

The Cuarrman. Yes. 

Senator Hunt. Was one made? 

The CHatrmMan,. On all of the bills. 

Senator Hunvr. Did we have a report from them? 

The CuarrMan. Yes. 

Senator Hunt. Had that been submitted to us prior to this? 

The CHAIRMAN, September 19, a couple of days ago. 

Senator Hunt. The reason I am asking that quest ion, since I heard 
your testimony, all of your suggestions are very appropriate; and we 
should have had the advantage ‘of this information prior to the draft- 
ing of the bill so that the bill would have been in that form and not 
have to be amended. 

The Cuarrman. Yes; I think the Post Office Department has made 
some very constructive suggestions, and I want to commend them for 
the suggestions that they have made. It seems to me they are very 
well taken. 

This committee has had great difficulty in getting any response from 
the departments on these crime bills, and that is the reason that we 
are holding these hearings. About the only way we can get any reply 
is by holding hearings and “alling them up as witnesses. We have 
tried for many days to get some sort of a response from the Depart- 
ment of Justice, from the Post Office Department, and other depart- 
ments. Only yesterday we got word from the Justice Department. 
Their appearance here and their letters came in here almost simul- 
taneously. 

Do you think of anything else that you want to ask the witnesses? 
These folks are all from the Post Office Department. 

Senator Hunt. No; I have no other observations or questions, Mr. 
Chairman. 

The Cuatrman. We have four bills before us. You have considered 
all of them, have you? 

Mr. Frank. No, Mr. Chairman. This is the only bill that is ap- 
plicable to the functions of the Post Office Department. The other 
bills, I think, relate to functions of other departments, so we did not 
submit a report on those. 

The Cratrman. You have no interest in them. 

Mr. Frank. No; we have no specific interest in them. 

The Cuarrman. That is understandable. Thank you very much for 
your appearance and for the constructive suggestions you have made. 

Spencer L. Drayton, Thoroughbred Racing Association, Chrysler 
Building, New York. 

Senator Hunt (presiding). Mr. Drayton, you represent the Thor- 
oughbred Racing Associations and your ‘office is in the Chrysler Build- 
ing. New York. Do you have a prepared statement ? 

Mr. Drayton. That is right. 

Senator Hunt. You will proceed, please. 
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STATEMENT OF SPENCER J. DRAYTON, EXECUTIVE SECRETARY, 
THOROUGHBRED RACING ASSOCIATIONS OF THE UNITED STATES 


Mr. Drayton. Mr. Chairman, as executive secretary, I represent 
before this committee the Thoroughbred Racing Associations of the 
United States, Inc. I am most appreciative of the invitation from 
your chairman to appear here today and present to the committee the 
views of the TRA on Senate bills 1563, 1564, 1624, and 2116. Several 
of the Senate committees in the past year and a half have made a care- 
ful study of illegal gambling in the United States, and these bills 
constitute direct action in attempting to curb illegal gambling 
activities. 

In May of 1950, upon the invitation of the Subcommittee on Inter- 
state and Foreign Commerce of the Senate, which was at that time 
studying the proble m of the transmission of gambling information in 
interstate and foreign commerce, I appeared before that committee. 
Upon that occasion, I stated that we would heartily endorse any leg-' 
islation which would aid local law enforcement authorities in the 
elimination of illegal bookmaking. 

The TRA in its Code of Standards, prohibits its member tracks 
from granting wire-service privileges to anyone except regular and 
approved news outlets which do not directly or indirectly serve book- 
makers, betting commissioners, or their agents. 

Today your committee is considering several Senate bills intended 
to curb wire service to bookmakers. Senate bills 1563 and 1564, I 
understand, were proposed following the exhaustive and very capable 
studies made during the past year by ‘the Senate Special Committee To 
Investigate Organized Crime in Interstate Commerce. 

In these two bills, I believe that you now have legislation which 
will aid local law-enforcement authorities in the minimization of 
illegal bookmaking. Perhaps even more important in these two bills 
is the power to effectively break up the monopolistic Nation-wide wire 
service which has been conveying gambling information to nearly 
every part of the United States, primarily for the use of illegal book- 
makers. 

It has been my opinion for some time that it should be possible for 
local law enforcement authorities to adequately suppress bookmaking 
just as they adequately police and suppress other types of violations of 
State and local laws. If this were the only situation, there should be 
no occasion for the Federal Government to intervene. 

When there is developed, however, a monopolistic enterprise such as 
the wire service, which supplies these bookmakers with the nearly 
instantaneous information which they need to meet competition in 
their illegal business, then there is a problem too great to be effectively 
handled at the local law enforcement level. Murders such as that of 
James Ragen of Chicago; Bugsy Siegel of Los Angeles; Charles Gar- 
gotta and Charles Binaggio of Kansas City, emphasize this point. 
We feel that the bookmakers’ wire service is definitely an evil and a 
very corrupting influence in all sports today. 

IT believe that the proposed legislation now before your committee 
can constitute a powerful weapon in breaking up this interstate mo- 
nopoly ; a monopoly which has tended to weld together into some form 
of national syndicate illegal bookmaking operations all over the coun- 
try. I believe that if you can thus effectively break up the national 
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aspects and nerve centers of this Nation-wide network which is carry- 
ing gambling information for illegal purposes, you will greatly aid 
local law enforcement authorities to then suppress and better control 
their problem of law violation in the gambling field. 

Not only do we consider the legislation ‘proposed in Senate bills 
1563 and 1564 is properly aimed at the very heart of the problem, 
namely the wire service which carries this information for illegal 
use; but, with one slight change, we also believe that the legislation 
has been so drafted that it carefully exempts legitimate press and 
radio channels through which information is properly transmitted as 
sporting news to the millions of sports fans in this country. 

The minor change to which I refer would be to add to line 4 of 
page 5 of S. 1563 the words “or periodical” in order to properly 
exempt the many excellent daily, weekly, and monthly publications 
which deal with sports. 

We are opposed to Senate bill 2116 inasmuch as we feel that the 
legislation proposed by Senator O’Conor for himself, Senators Ke- 
fauver, Hunt, Tobey, and Wiley, in Senate bills 1563 and 1564 is 
much better and attacks the problem along much more practicable 
jiines. A bill similar to S. 2116 was introduced in the previous session 
of Congress, and this legislation was opposed by all official segments 
of racing as well as many others engaged in sports. 

The proposed Senate bill No. 1624, sections 1301, 1302, and 1303, 
appears to be designed for the purpose of preventing illegal lotteries 
and sweepstakes in interstate commerce. It might be possible, how- 
ever, that some of the language therein might be construed to apply 
to information regarding thoroughbred horse racing legally con- 
ducted under local State statutes. It is our understanding that such 
was not the intention of the legislators in drafting the bill. 

For this reason I had several conferences with the counsel for the 
committee drafting this proposed legislation. In these conferences 
I pointed out that sections 1301, 1302, and 1303 might affect horse rac- 
ing upon which pari-mutuel betting was legal under the applicable 
State laws. It is my further understanding that in order to clarify 
this situation, an amendment has been proposed by Senator Hunt for 
himself, Senators O’Conor, Kefauver, Tobey, and Wiley, the pertinent 
portion of it being as follows: 

1306. Public track racing events. 

The provisions of this chapter shall not apply with respect to the sponsor- 
ship, Management, or advertisement of any track racing event to which the 
general public is admitted and upon which betting is legal under applicable 
State laws. 

I am not an expert in regard to legislative language: however, it 
appears to me that even with the amendments suggested by Senator 
Hunt, the provisions of sections 1301, 1302, and 1303 might still be 
misinterpreted as to whether these sections affect horse racing upon 
which pari-mutuel betting is legal under State laws. I therefore 
respectfully suggest that consideration be given to amending Senate 
bill 1624 by adding section 1306 to read as follows: 

1306. Horse racing events. 

For the purposes of this, chapter 61, except in the case of subsection 13804 

specifically relating to the transmission of bets or wagers, the provisions of this 


chapter shall not apply with respect to any horse racing upon which parimutuel 
betting may be legal under the applicable State laws. 
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Section 1304 of the proposed bill prohibits the transmission of bets 
and wagers in interstate commerce by telephone, telegraph or radio. 
This portion of the bill should be a potent factor in eliminating book- 
making on a national scale because it should prevent the interstate 
transmission of large amounts of comeback money and commission 
bets. This legislation should definitely curb the operations of large 
syndicate bookmakers like Frank Erickson and others, who daily send 
from one end of the country to the other large sums of lay-off money 
on all sports, 

Section 1304 is in no way inconsistent with the present policies of 
the Thoroughbred Racing Associations, as set forth in its Code of 
Standards, with regard to comeback money. Therefore, the TRA 
endorses Senate bill 1624 with suitable clarifying amendments. 

[ want to thank the committee for this opportunity to appear and 
present the views of the Thoroughbred Racing Associations of the 
United States on these several bills. We feel that this legislation 
constitutes a very constructive effort. We will watch with great 
interest the progress of these bills in their enactment and enforcement, 
and you can be sure that racing will cooperate in every way possible in 
their imple mentation. 

The Cuamman. We thank you very much for this forthright state- 
ment. Does that complete what you have in mind to say to us? 

Mr. Drayron. Yes; it does, Senator. 

The CHarrMan. We thank you, Mr. Drayton. 

Mr. Waiter W. Semingsen, assistant vice president, Western Union, 
accompanied by John Waters, general attorney, Western Union. 

Mr. Semingsen, you may proceed. 


STATEMENT OF WALTER W. SEMINGSEN, ASSISTANT VICE PRESI- 
DENT, WESTERN UNION TELEGRAPH C0. ; ACCOMPANIED BY JOHN 
WATERS, GENERAL ATTORNEY 


Mr. SemMinGsen. Mr. Chairman, I appear before this committee in 
response to its invitation to give comments on behalf of the Western 
Union Telegraph Co. concerning four bills—namely, S. 1563, S. 1564, 

1624, and S. 2116. These bills relate to the transmission or dis- 
semination of gambling information in interstate and foreign com- 
merce, by means of communication facilities. 

They, among other proposals for remedial legislation, are the out- 
growth of the fine work which has been performed by the Special 
Senate Committee in investigating and exposing organized crime in 
interstate commerce, and the very able and thorough investigation of 
the question by the Senate subcommittee in the hearings conducted on 
bill Ss. 335 Ss, 

Western Union is, of course, concerned about any use of its facilities 
or services for illegal purposes. We therefore welcome the oppor- 
tunity to comment on the legislative proposals which are designed to 
curb or elminate entirely illegal uses to which our services may be 
put, either directly or indirectly by the users. 

Before commenting on the specific bills under consideration, T am 
sure your committee will be interested in Western Union's policy with 
regard to the furnishing of its communication facilities and the ste ps 
Western Union has taken to prevent their use for illegal purposes. 















































72 ANTICRIME LEGISLATION 


As a common carrier and public service organization, it is the pri- 
mary function and responsibility of Western Union to provide a pub- 
lic message telegraph service, in accordance with its tariffs and regu- 
lations on file with the Federal and State regulatory authorities. 

As one of many collateral functions, Western Union also furnishes 
a private wire service, without discrimination in favor of or against 
anyone desiring to utilize the service, providing the subscriber pays 
the applicable tariff rates and abides by the company’s regulations on 
file with the regulatory authorities. 

Among the many users of such private wire service furnished by 
Western Union are stock brokers, banks, various governmental agen- 
cies; and such large firms as the United States Steel Corp., Sears Roe- 
buck & Co., General Electric, United Air Lines, and many newspapers 
and press associations. 

The Continental Press organization, concerning which there has been 
considerable discussion in the committee’s reports in connection with 
its “racing wire service,” is considered to be in the same category as 
a press association. Unlike the Associated Press, United Press, and 
International News Service, which press associations engage in the 
gathering and dissemination of general news, the Continental Press 
is engaged primarily in the gathering and dissemination of news on 
sporting events, specializing in racing news. 

The furnishing or receiving of racing news does not constitute 
“oambling” and is not illegal, no more than is the publication of such 
news in our daily newspapers, or the broadcasting of such news by 
radio or television. 

In furnishing private-wire service, Western Union leases to the 
user the wire facilities and associated equipment. The transmission 
of information or news over the circuits and equipment so leased is 
performed solely by the subscriber and not by employees of the Tele- 
graph Co. Western Union does not, nor could it, undertake to censor 
or police all information or intelligence transmitted over its leased 
facilities. 

All contracts covering the furnishing of private wire service by 
Western Union contain a provision to the effect that such leased 
facilities and associated equipment will not be used for any purpose 
in violation of any Federal, State, or municipal law, and that the 
telegraph company reserves the right to discontinue the service when 
it receives notice from recognized law-enforcement agencies that the 
service is being used contrary to law. A similar provision is contained 
in our tariffs on file with the regulatory authorities. These contract 
and tariff provisions of long standing have been and are rigidly ad- 
hered to and whenever notice is received from law-enforcement agen- 
cies that our facilities or equipment are being illegally used, service is 
promptly discontinued. 

The Cuarrman. Would you mind an interruption at that point? 

Mr. Semincsen. Not at all. 

The CHaraan. I hold in my hand a clipping. It is a special to 
the New York Times, headlined, “Western Union Acts to Stay Bookie 
Trial.” It is dated Bridgeton, N. J., September 17, and reads as 
follows: 

The Western Union Telegraph Co. today delayed the opening of its criminal 
trial and that of its local oflice manager on charges of bookmaking and conducting 


a disorderly house by challenging Cumberland County’s entire jury pool. Leo 
Link, alleged big-time wire bookie, also is awaiting trial. 
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The challenge was made by Western Union’s chief counsel, former Chief 
Justice Thomas J. Brogan, charging that the county’s two jury commissioners 
failed fully to avail themselves of a file of 15,000 questionnaires addressed to 
juror prospects; and that 15 of the 65 trial jurors were found unqualified when 
summoned. Western Union said its case would be prejudiced. 


That sounds like a technicality instead of cooperation : 


Trial Judge David L. Harvitz, who will rule tomorrow, characterized the 
challenge as a fishing expedition. The Western Union office here was raided 
in April last year by Special Deputy Attorney General Nelson F. Stamler, who 
seized a message and money order file and arrested the manager, Charles Wruite, 
40 years old, of Bridget on. Link, arrested last October in his Teaneck home, 

was the recipient for 3 years of Bridgeton’s $300,000 annual play placed through 
Western Union. 

I understood you to say in this paragraph that you just finished 
reading that you were very careful to have no affiliations with 
gamblers. 

Mr. Semincsen. Mr. Chairman, the paragraph which I just con- 
cluded had reference to the leasing of our facilities to persons who 
used the facilities for transmission of intelligence of their own. The 
case that you are referring to actually is a test case that is now being 
tried out in the State of New Jersey. 

The State authorities have known for a long time of our practice 
in that State of handling wagers by telegraphic money order. The 
company’s contention is that there is no law in the State of New Jersey 
that prohibits the transmission of wagers by telegraph. 

The Cuairman. A person listening to this paragraph would not 
make the fine distinction that you make just now with respect to lea 
ing, that you are only concerned with when your wires are leased. 
He would think, just from reading it casually and not knowing of 
the narrow interpretation that you place on ‘that partic ular point, 
that you were very much opposed to the transmission of wagers over 
your facilities. 

But according to that press report, and what you say now, you have 
no opposition to that. It is just when your wires are leased, which 
1 suppose happens only once in a blue moon. 

Mr. Semrncsen. No; quite frequently, as a matter of fact. The 
bills, I believe, are primarily directed at the Continental Press and 
organizations of that type which lease facilities extensively. There 
is no indication in the paragraph that I just read bearing on the trans- 
mission of telegraphic money orders. 

Our position there is, we are not opposed to the transmission of any 
intelligence that lawfully may be transmitted. There are certain 
States in the United States that have laws forbidding the transmission 
of wager information or telegraphic money orders. There are 21 
such States, and in those States we abide by those laws. 

The Cuairman. Why then are you trying in every way that you 

can, as the judge says, to attempt a fishing expedition in order to keep 
this matter from going to trial ? 
Mr. Warers. Just a moment, Senator; maybe I can help you on 
that. , 

The CuatrMan. Maybe you can help yourself a little. I do not need 
any help. 

Mr. Waters. Let me say this, that in the trial of a case, the drawing 
of the jury is regulated by statute; and the design of the statute is to 
insure that it will be a proper jury drawn from all strata of life. 
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I am not particularly conversant with all the details of that, but the 
point there made by our counsel is that the jury has not been properly 
drawn, and it should be proper ly drawn in accordance with the statute 
so that there can be a proper jury put in the jury box for the trial. 

I do not think anyone can quarrel with the company’s pee that 
the prosecution should comply with the statutory law dealing with the 
insuring of a fair jury. There is nothing technical about that. That is 
fair play under our American system of jurisprudence. 

The Cuamman. What does the trial judge mean when he says that 
it is a fishing expedition ¢ 

Mr. Waters. That is his appraisal of our position. Of course he 
has a right to take that position, but he has got to make a ruling on 
the law. We have made a legal point which cails for a legal ruling 
by the judge. 

Personally, I do not think that his characterization of it is well 
founded. But he h: appens to be the judge and can say those things. 

The Cuamman. Charging that the county’s two jury commissioners 
failed fully to avail themselves of 15,000 questionnaires addressed to 
juror prospects. 

Mr. Warers. That is correct. That is what the statute commands 
them to do, and that is what they failed to do. 

The Cuamman. That is what you say they failed to do. 

Mr. Warers. That is right. It is up to the court to make a ruling. 
If we are right, he should sustain us; if we are wrong, he will overrule 
us, and that point will be saved for a higher court. 

The Cuatrman. What do you have to say about the charges and the 
raid that was made on our files ¢ 

Mr. Warers. Let me tell you about that, Senator. I think the tele- 
gr aph company had been transmitting messages since 1851, and money 
orders for about 70 years. Now, originally there were no statutes in 
any State which prohibited the telegraph company from refusing to 
take a message of any kind, or a money order. 

We operated under two cardinal principles: One, nondiscrimina- 
tion. We have no right to refuse to accept a message from the public. 
We have no right to say, “You shall or shall not send a message.” The 
other cardinal point was—— 

The CuatrMan. Do you have a right to say “you cannot lease a 
wire”? 

Mr. Warers. I am just talking about Jersey, Senator. I just 
wanted to make this point 

The Cuatrman. I am also talking about the testimony here this 
morning. -You deny certain people the right to lease your wires for 
certain purposes. You can do one, but you cannot do the other. 

Mr. Warers. We lease wires to everyone who comes in and signs our 
application in accordance with our tariff provision, which, as Mr. 
Semingsen says, provides that they are being used for legal purposes; 
and if we are notified to the contrary by the law-enforcement agencies, 
we will terminate the service. 

If the local prosecutors do their job, there will be no illegal use of 
this wire, and you cannot put on the telegraph company the duty of 
determining who is using our wires illegally. That isa police function. 

The Cuatrman. Then let us cut out this holy of holy patting your- 
self on the back here and say that you are out for business and what- 
ever business comes to Western Union, you are going to accept it and 
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you are going to handle your facilities and handle such messages in 
the best way you can. 

Please do not come in here pretending that you are purists, when 
of course you are not. It is just a matter of a business with you, 
business as usual. 

Mr. Waters. I think, Senator, we put more emphasis on our con- 
ception of the public character of our business, and we are denied 
under the law the right to censor and police. If we are going to take 
on ourselves that function, I think —— 

The Cuairman. No one is asking you to. No one is asking you to 
take on any function other than is written in the law.. But the only 
thing I am objecting to is to have you come in here claiming that you 
are very pure and that you want to stop these illegal things and 
matters which are not wholesome; you are against them and you want 
to do everything you can against them, w hen, as a matter of fact, that 
is not your policy at all. That is all I am talking about. 

Mr. Semincsen. Mr. Chairman, that is precisely our policy. We 
have voluntarily written into our tariffs and our contracts provisions 
which put in the hands of the law-enforcement agencies the right to 
stop these illegal uses. Of course the telegraph company is interested 
in revenue. We are interested in revenue that we can legally get. not 
illegally get. And we have put the means to effectively have law- 
enforcement authorities—if they will; if they will do their job—to 
stop these illegal uses. 

Mr. Warers. On that Jersey situation, Senator, as I said, for 70 
years we have been handling our business in that fashion: and a re- 
view of the Jersey statutes revealed to us there was no law which 
prohibited us from taking it. Consequently we considered we were 
obliged to take them from the public. 

At the time that this question arose a year before that raid. the local 
prosecutor said that he looked at the statute and he said he was not 
sure whether it applied to our operations. He said he was going to 
get a ruling from the attorney general. He wrote a letter to the 
attorney general asking for a ruling. The attorney general never 
issued such a ruling as far as I know, but, instead, made the raid and 
the arrests which have led up to this trial that we are now engaged in. 

I say to you, Senator, if there is a doubt as to the application “of the 
laws to our operations, that should be determined in a civil action, and 
it could have been determined in a civil action, not with a quarrel 
between the attorney general and ourselves as to whether we are or are 
not prohibited from taking these messages and money orders. 

This spectacular raid and this big publicity, I think, can be laid at 
the door of the prosecutor. 

The CHatrman. The fact remains, however, that your local office 
manager is charged with bookmaking and conducting a a disorderly 
house. 

Mr. Warers. That is right. We say there is no basis for any such 
charge, and I think we are entitled to a trial in a fair manner 

The Cuaiman. You are certainly entitled to a trial, but you are 
not entitled to come in here claiming purity on your part, when, of 
course, you are not entitled to that. 

Mr. Warers. Senator, I do not know what you mean by purity. 

The Cuarrman. Read this paragraph that has just been read. Read 


it over. It is spreading it on pretty thick, I would say. Go ahead, 
please. 
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Mr. Seminasen. Before we leave the Bridgeton matter, Mr. Chair- 
man, may I point out this in connection with our manager at Bridge- 
ton: He is carrying out, and has been carrying out, the rules and regu- 
lations of the telegraph company. 

If the telegraph company were arbitrarily to discontinue or decline 
to furnish leased-wire service to any publication, concern, individual, 
or association engaged in a legal enterprise, it would place itself in the 
indefensible position of interfering with the right of free speech and 
communication by the public, and would be going beyond the role of 
common carrier by assuming the functions of law-enforcement 
agencies. 

Western Union is a public-service corporation and not a police 
agency. It is not the legal responsibility of the telegraph company 
to investigate the nature of the business in which the users of its service 
may be engaged. The Supreme Court of California in its decision in 
a case involving the discontinuance of telephone service which had been 
ordered by State authorities held: 

Public utilities and common carriers are not the censors of public and private 
morals nor are they authorized or required to investigate or regulate the public 
or private conduct of those who seek service at their hands. 

Simply because persons who receive information and transmit it over the 
telephone facilities were enabled, as a result of such information, if they were 
so inclined, to commit unlawful acts does not make the telephone company a 
violator of the criminal laws. If such were the case, the telephone company 
would likewise be guilty of permitting its facilities to be used in the transmitting 
of information to the newspapers of the country as to prospective horse races 
or prize fights because the information thus transmitted and published induced 
or enabled persons to engage unlawfully in betting on the results of such contests. 


Western Union’s position in the matter of the use of its facilities for 
the transmission of racing news by the users of our private wire serv- 
ices is already a matter of record in the hearing of the Interstate and 
Foreign Commerce Subcommittee of the Eighty-first Congress in con- 
sideration of S. 3358. It is also a matter of record in that hearing 
that Western Union has and will continue to cooperate fully with all 
law enforcement agencies to prevent the illegal use of its services and 
facilities. 

Western Union has steadfastly maintained and carried out its policy 
in spite of legal proceedings brought by individuals and organizations 
whose leased facilities have been discontinued, following notification 
by law enforcement agencies that the information transmitted over 
them was being illegally used. 

In pursuance of this policy, Western Union believes that it has done 
and is continuing to do all that it lawfully may to cooperate with law 
enforcement agencies and authorities by discontinuing service wher- 
ever and whenever such authorities notify us that our facilities are 
being used for illegal purposes, 

As to the proposed bills relating to the transmission of racing news 
or so-called gambling information, Western Union is in favor of any 
practical measures which would prevent illegal use of any of its facili- 
ties. However, we do not subscribe to legislation that would place 
the telegraph company or its employees in the position of being re- 
quired to act as censors of free speech and a free press, or to function 
as a police agency. 

In regard to the specific bills under consideration, we have some 
suggestions for amendment for the purposes I have mentioned and 
for the purpose of clarification. 
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With respect to S. 1563: This bill provides for the licensing by 
the Federal Communications Commission of certain persons engaged 
in the dissemination of information concerning horse or dog racing 
events and betting information concerning other sporting events, by 
means of interstate and foreign communications. 

It is apparent that the legislation proposed in this measure is de- 
signed to apply to those who are engaged other than as common car- 
riers in the dissemination of information concerning horse or dog 
racing events or information concerning them or any other sporting 
event in interstate commerce where such information might be used 
for purposes of gambling. 

It does not appear th: at the purpose of the bill is to affect certain 

services provided by Western Union known as CND—commercial 
news department—including Western Union’s baseball sports ticker 
service. ‘These services were summarized before the Subcommittee of 
the Interstate and Foreign Commerce Committee in the Eighty-first 
Congress in consideration of 8.3358. In this connection, I should like 
to quote from my testimony, pages 598-599 of the committee’s report 
on behalf of Western Union: 


As part of its CND—commercial news department—services, which includes 
the dissemination of stock and other market quotations, Western Union also 
furnishes sports reports by ticker, by direct wire. and by message. These sports 
reports cover games played in the major sports, including baseball, football, 
basketball, and hockey. No racing news of any kind is carried at any time in the 
company’s CND reports. 

Our CND ticker service has been in operation many years and its sports reports 
are confined solely to results of sports contests: that is, scores by half innings or 
longer intervals on baseball games and by periods for other sports. No advance 
information is furnished except the officially announced pitchers and catchers of 
baseball games and the official schedules of games being played. The direct wire 
service provides play-by-play reports of games while in progress, and the indi- 
vidual message reports are confined to scores at specified periods and to the final 
results of games. 

The information disseminated by Western Union in connection with 
these services is restricted to results of such sporting events with the 
exception that, as to baseball, and in accordance with contracts with 
the baseball leagues under which the information is provided, the ticker 
serv ice carries in advance of the contest the officially announced 

“probable starting line-ups.” 

In view of this, information disseminated on Western Union's 
tickers is no more than what is carried on the radio or in newspapers of 
general circulation. It is noted that newspapers are specifically 
exempted i in paragraph (g) of the bill, page 5, lines 3 to 12, inclusive. 

It is therefore suggested that the subdivision of the bill just referred 
to be amended by adding at page 5, line 5, after “of general circula- 
tion,” the further words “or dissemination by any common carrier 
operating under the jurisdiction of the F ederal Communications 
Commission.” 

With respect to S. 1564: This is a bill to make unlawful the trans- 
mission in. interst: ite commerce of gambling information concerning 
a sporting event which is obtained without consent of the person con- 
ducting such sporting event. It does not appear to be the purpose of 
the proposed bill to impose.criminal liability upon common carriers 
whose facilities might be used by such a person. If this be so, we 

89895—51——-6 
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suggest a clarification by adding on page 1 at line &, after “Whoever,” 
the words “not a common carrier. 

Senator O’Conor. Would you mind an interruption right there, 
Mr. Chairman ¢ 

The Cuarrman. No, any time. 

Senator O'Conor. Mr. Semingsen, these two proposals would wreck 
the legislation, in our opinion. Do you feel that the bill would be 
effective if these two amendments are incorporated, to accomplish 
what the committee set out to do? 

Mr. SeMinesen. You are speaking with respect to bill 1564? 

Senator O’Conor. That is right, and your suggestion on page 6. 

Mr. Semincsen. If our proposed amendments were adopted, do 
we feel they would be effective ? 

Senator O’Conor. On page 6, in regard to the proposals that you 
have just finished, S. 1563. In that connection, may I just ask you 
this: You contend that all that you have done is merely to disseminate 
the information without giving any special service to persons who are 
violating the law. I would like to invite your attention to the practice 
which the committee came upon of Western Union’s sending to various 
hookies and others, 60 people, the Treasury balances eac h ds ay from 
Washington. Did you feel that that service was a proper one é 

Mr. Semtncsen. No, Senator O’Conor. I am familiar with that. 
The matter first came to light when one of the investigators for the 
special committee came to New York and talked to me about it and 
asked if we could provide a list of the subscribers to this United 
States Treasury balance service. 

Incidentally, I may give you a little background on that, how the 
telegraph company maugurated such a service. Years ago, many 
years ago, there was a corporation called the Stock Quotation ‘Tele- 
graph Co., which I believe was a subsidiary of Western Union. 

The Stock Quotation Telegraph Co. had a general news ticker 
service similar to the Dow-Jones ticker service today. It was con- 
cerned with financial news and that sort of thing. As part of the 
service, they published in their ticker service these United States 
Treasury balance reports. 

When the Stock Quotation Telegr: aph Co. was liquidated, Western 
Union did not prov ide a general news ticker service; but we did have 
requests for certain information that was provided by Stock Quota- 
tion Telegraph Co, For example, you have many people throughout 
the country who are interested in New York stocks, New York curbs 
and grain and so forth. They cannot afford a ticker. 

We have a message service by which we highlight certain financial 
information. At the time Stock Quotation Telegraph Co. discon- 
tinued their service, we received requests for miscellaneous informa- 
tion, including the United States Treasury balance. That has been 
part of our regular CND service for many, many years. 

When I went over the list of subscribers that were turned over to 
the special investigator and which were produced at the committee 
hearings here, I was surprised to see that there were—as a matter of 
fact, I do not believe I recall one name of a bank, a broker; they were 
individuals. 

Senator O’Conor. That is just the very point. 

Mr. Semrnesen. That is right. 
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Senator O’Conor. Of course our astonishment was that your com- 
pany, Which I am sure does not wish to be particeps criminis, and you 
as a law-abiding citizen do not want to be a party to an illegal opera- 
tion. Yet your company was rendering a constant daily service to 
bookmakers and to law violators without which they could not have 
been successful in the pursuit of their operations; and your company 
was doing it daily. 

Your company was getting from the United States Treasury this 
information and then immediately getting it for their benefit, and 
without which they could not operate, and sending it broadcast to 
them, as a result of which they were able to continue their lottery 
operations. 

Whether you inte nded it or not, that was really the—— 

Mr. Seminesen. I gave the background on how the United States 
Treasury balance report started. The United States Tre: asury re- 
ports are issued daily by the Treasury Department to the press and 
tothe public. That information was transmitted as part of our regu- 
lar message CND service to these particular subscribers. 

Senator O’Conor. Yes, but you—like the stories which are be ig 
printed today in the W ashington Post about the numbers man—were 
just in a sense as effective as the runners for that man, going out and 
getting business and bringing it in to him. Your company was get- 
ting this information and sending it directly to the lottery oper: ators, 
and they were of course using it for the purpose of furthering this 
illegal conspiracy. 

Mr. SeminGsen. Sentor O’Conor, we are obligated to do it under 
our tariffs. We have a tariff on file. 

Senator O’Conor. You stopped it; did you not ? 

Mr. Semincsen. We did. 

Senator O’Conor. My point is, if you had a right to stop it after 
we brought it to your attention, why did you not avail yourselves of 
that information and stop it before? If you had a right to stop it 
afterward, you had a right to stop it before. 

Mr. Seminasen. We had no direct know ledge of what this informa- 
tion was used for until it was brought to our attention that—— 

Mr. Warers. Your committee revealed it. 

Mr. Seminesen. Your committee revealed it. 

Senator O’Conor. What we did, anybody could have done. There 
was not anything very wonderful about the work of the committee 
that could not have been done by any vigilant pore who was in- 
terested enough. For instance, I say this to Senator Johnson, because 
he may not have known it before. Senator, we found that in one 
operation in St. Louis, the C. J. Rich Co.’s telegrams in 1 month of 
May 1950, the bill for them was $26,700. They were sending between 
500 and 1,000 telegrams a day. 

My point is that that could not have h: appened without the company 
knowing that something illegal was going on. No individual in 
America, I should say, engaged in a legitim: ate ordinary activity would 
have a telegraph bill of $ $26,700 ina month. And they were using 
your facilities directly without which they could not have operated 
to the extent they were doing—the C. J. Ric h Co. , 

Mr. Semtnosen. May I say this, Senator O’Conor: They are doing 
it today; not the C. J. Rich Co., but another organiz: ation with which 
your committee is familiar. They are doing it today, legally and 
openly. 
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Now, getting back to the lottery service, if we had found in the 
investigation of our subscribers’ list that banks, financial houses, and 
institutions were using that service, we would not have cancelled our 
tariff. 

Senator O’Conor. I agree. But you did, however, upon just a 
mere inquiry, cancel it out. My point is, if you had the right to do 
it and if you had justification for doing it a few weeks ago, why did 
you not do it before? Why did you ‘allow the operation to get to 
the sizable proportions that it did unmolested until it was brought 
to your attention ? 

Mr. Semrincsen. It is not a sizable operation of Western Union, 
so far as the Treasury balance is concerned. It is a very, very small 
service. 

Senator O’Conor. These people were having a sizable operation. 

Mr. Semincsen. Sixty-one subscribers in the entire United States. 
That is not a sizable operation so far as Western Union is concerned. 

Senator O’Conor. My reference to size of operations refers to the 
size of operations by the lottery operators. 

Mr. Semincsen. We have no Eaiiniae of the use to which this 
information is put. You can get the information in the daily news- 
papers today. The Treasury balance is published. 

Senator O’Conor. They needed it immediately so their operations 
could be carried on. 

Mr. Semrincsen. They can get it today. There is nothing to pre- 
vent you or anyone else from going over to the United States Treasury 
Department, getting the public infor mation, and going into a tele- 
graph office and telegraphing it. We would accept it. 

Senator O’Conor. I think you are begging the question there. I 
know you do not want to cover up anything. I know you do not want 
to be a party to anything illegal, but that, I do not believe, correctly 
portrays the situation. ‘Of course they can get it. They can get it 
next week through a magazine, but the fact is, they need it immediately, 
and Western Union got it for them and sent it to them. 

The very fact that you stopped it in the end indicates that upon a 
mere inquiry, you could have found the same facts and acted accord- 
ingly if you had taken the initiative in doing it. 

Mr. Seminasen. It was never br ought to light, Senator. 

Mr. Warers. In addition to that, Senator, I do not understand 
that the telegraph company in its daily operations must have an 
FBI organization within itself to go out and find out who commits 
crime. 

Senator O’Conor. No. But, Mr. Semingsen just gave the answer. 
He immediately, when he looked over the list and found out there 
were not banks, they were not financial peace ance ina were some 
people with a little hole in the wall like up in Seranton, Pa., for ex- 
ample—canceled the service. A man of ordinary common sense 
would have known that man in Scranton had no need for a Treasury 
balance unless it were being used in an illegal operation. ; 

Mr. Warers. All right. But you cannot compare that with leased 
wire service or with the service that we render to the public when 
they walk in off the street and hand us a message or a money order. 


I mean, this is a little specialized operation “which went unchal- 
lenged. 
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Senator O’Conor. You call it little, but it was an indispensable 
part of a huge Treasury lottery which has been going on in this coun- 
try and which has reached staggering proportions. It may be little 
to you, but it was an indispensable part of the over-all picture; the 
same way as the C. J. Rich Co., with telegrams in the month of May 
1950 of over $26,000. 

Mr. Warers. All right, Senator. But what should we do as a 
common carrier? Legislate ourselves? That is the function of Con- 
gress, 

Senator O’Conor. If you did it in regard to the Treasury thing, 
you should have done yourselves what you did afterwards when the 
Senate Committee brought it to your attention. 

Mr. Waters. No prosecutor who is charged with the obligation of 
enforcing the law has ever told us that that service was being used 
illegally. Now, Senator, are we a police agency or are we a telegraph 
company ? 

The Cuarrman. Let us get back to the original question, and the 
original question that Senator O’Conor submitted to you was whether 
or not the suggestions which you have proposed on pages 6 and 7 
would not make ineffective the legislation which we have under con- 
sideration? What is your answer to that? 

Mr. Semincsen. With respect to the suggestions that we have made 
concerning bills 1563 and 1564, it is my opinion and belief that it 
would not make ineffective the proposed legislation at all, particu- 
larly with respect to 1564. The purpose of the bill is not directed at 
the common carrier. It is directed at the person who uses the facili- 
ties, obtaining information without consent or quoting in advance. 

That would prohibit, of course, anyone from transmitting in inter- 
state commerce information by communication if he did not have 
the consent of the owner. We have no way of knowing whether he 
has or has not the consent. Certainly, the telegraph company as a 
common carrier does not steal information to transmit. 

Mr. Warers. Senator O’Conor, maybe I can clarify this with respect 
to 1563. All we ask for there is an exemption for our CND service. 
There has been no testimony, as far as I know, that that is being 
used illegally. We are just simply saying that Western Union should 
not ask the FCC for a license to operate its CND service. 

We are dealing here with horse-racing information which is trans- 
mitted interstate, and the bill is so broad as to require us to obtain 
a license. 

All right, if that is the will of the Congress that we should ask 
the FCC for a license to do this, all right. But we do not think that 
was the intent of the bill. It is directed at horse-racing information. 
The bill will stand and will accomplish the objective of the committee 
if you adopt our amendment. All we are asking is an exemption 
for our CND service. 

Senator O’Conor, do I make myself clear on that? 

Senator O’Conor. IT understand your point. 

Mr. Warers. With respect to 1564, our proposal there, again you 
had evidence before your committee that there were, I believe, em- 
ployees of Continental Press and others who were stealing informa- 
tion from tracks. The design of this bill is to stop that operation 
and to penalize it and to put these fellows in jail. 
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We say it is not the objective of the bill to make criminal the carrier, 
because it happens to take one of these messages that might be filed at 
one of our counters and at our many offices throughout the United 
States. 

Senator O’Conor. You are aware of the fact, are you not, that 
in S. 1564 the provision is that whoever knowingly—in other words, 
the whole offense would be by the person who would do it know ingly, 

Mr. Warers. Yes, Senator. But let me talk to you about that for 
a moment. The question of knowingly is a very, very difficult question. 
In your report you said: 

Knowledge can be inferred from all of the circumstances and the carrier will 
have to demonstrate to the satisfaction of a jury that it did not have knowledge. 

The jury can infer from all the circumstances. You also say that 
a carrier must use circumspection before it makes available its serv- 
ices. That means, as I understand it, when we get an application for 
service we have got to investigate the prospective customer. We have 
got to find out what his bac ‘kground is. Then we have got to make 
a determination as to whether he is going to use that service illegally. 

Now, look at the position we are in. If we conclude on the ‘basis 
of our investigation—which you will agree is obnoxious—that this 
applicant is going to use it for illegal purposes, we refuse him the 
service. We are immediately embroiled in litigation with our pros- 
pective customer. They ap yply for an injunction, mandatory injune- 
tion, directing us to give them the service: and we have got to go in 
and establish by what your committee said a fair preponderance of 
the evidence that they are going to use it for illegal purposes. 

I noe you will agree with me that that is a very difficult position 
to be in, but that is not all. If we grant them the service, thereafter 
we have to monitor the service; we have got to watch it to be sure, 
police it, that they are not going to use it for illegal purposes, be- 

cause if they happen to do it and we do not catch them, a prosecutor 
indicts us and then a jury determines whether we had knowledge 
they were going to use it for illegal purposes. 

Senator, I think you have got to agree with us that is a most un- 
enviable position to put a common carrier in. This Congress has not 
passed a bill on this subject yet. It has been considering it many 
times. 

I say to you that from my viewpoint, why not take the first step? 
If you take the first step and aim your bills at the criminal, the man 
who uses the service illegally, and not try to bring in the carrier and 
pose criminal sanctions on the carrier, I think if you take the first 
step and you find that it is not effective, you can always amend it and 
make it applicable to the carrier. 

Senator O’Conor. I made the statement before, counsel, that the 
amendment, if adopted, would wreck the bill; and here is a good in- 
stance of it. You would at one scoop completely eliminate every com- 
mon carrier from the operation of the bill, in the particular phase of it 
we are talking about. 

Mr. Warers. Which one are you talking about ! 

Senator O’Conor. S. 1564. 

Mr. Warers. S. 1564 only deals with theft, stealing information. 
As I say, my conception of that bill is it is directed against these indi- 
viduals who are employed by these various fly-by- night crooks who 
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steal the information from the track. Now, I do not think it was 
the intent to penalize the carrier with criminal sanctions because one 
of these crooks happens to file a message with the telegraph company. 

Senator O’Conor. Then referring to S. 1564, do you not feel that the 
word “knowingly” is a sufficient safeguard ? 

Mr. Warers. I do not think “knowingly” is a sufficient protection. 
We are exposed there. As I tried to explain just what we are up 
against, knowingly is a very difficult thing; and it puts us in an un- 
enviable position, and that is true. The other bill, too. 

The Cuatrman. The witness will proceed. 

Mr. Semingsen. With respect to S. 1624: The purpose of this bill 
is, among other things, to prohibit the transmission of bets or wagers 
by means of interstate communications, Likewise, it does not appear 
to be intended by the provision in section 1304 to impose any criminal 
liability upon a common carrier whose facilities might be used for 
such purposes. We propose, therefore, a clarification by adding on 
page 5 at line 20, after “Whoever,” the further words “not a common 

carrier.” A provision somewhat similar to section 1304 of bill S, 1624 
is contained in section 3 (b) of bill S. 2116 which I shall discuss 
next, explaining more fully the basis of our request for the suggested 
amendment. 

With respect to S. 2116: This is a bill to prohibit transmission of 
certain gambling information in interstate commerce by communica- 
tions facilities. Section 3 (a) of the bill would prohibit absolutely 
the use of any communication facility to transmit or receive gambling 
information in interstate or foreign commerce. Communication fa- 
cility is broadly defined so as to include telephone, telegraph, and radio 
instrumentalities. 

First of all, it would appear that this section of the bill is directed 
not only against the users of the facilities but also the telegraph and 
te lephone companies which furnish them, if the facilities were used to 
receive or transmit gambling information in interstate commerce. 

Gambling information is defined to include bets of wagers. the 
scratches, jockey changes, weights, probable winners, Sobehale odds or 
changes in the betting odds in any horse or dog racing event or con- 

test if such information is transmitted prior to a truthful announce- 
ment that such event or contest has actually started. 

Section 83 (d) provides: 

Any person who shall knowingly violate any of the provisions of this section 
shall be fined not more than $1,000 or imprisoned not more than 1 year, or both. 

In the report of the Committee on Interstate and Foreign Com- 
merce to whom was referred bill S. 3358 containing a similar provision, 
it was stated that— 
knowledge, of course, may be reasonably inferred from all the facts inherent in a 
situation. Lessors of communication facilities are not insurers of lawful opera- 
tions of their facilities by lessees but they are expected to use a reasonable amount 
of circumspection in the manner in which they make available facilities which 
may be used in violation of the law. 

This conception of the common carrier’s duty would place the car- 
rier in a most precarious position. It would require the carrier to 
investigate those who apply for its services which would be obnoxious 
to its prospective customers and difficult in the extreme for the tele- 
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graph company. The company, based on such investigation, would 
then have to determine whether the service should be made available. 

If the service was denied, the company would be accused of discrim- 
ination and would be embroiled in litigation wherein it would have to 
establish that its prospective customer would use the service illegally. 

If the company determined that the service should be made avail- 
able, it would thereafter have the onerous task of monitoring the 
facilities and in effect act as a censor and policeman of the intelligence 
transmitted over its facilities, by its customers. 

Even so, there would be cases where local prosecutors would contend 
that the telegraph company had knowledge of the alleged illegal use 
of its facilities. It is obnoxious in the extreme and the company must 
object to the adoption of any such act which would place it im such an 
unenviable position. 

Because of the approach this bill makes to the problem, it is very 
difficult. to frame an amendment which would cure it from Western 
Union’s viewpoint. Section 3 (a) provides: 

It shall be unlawful! for any person to lease, furnish, or maintain any communi- 
cation facility, other than a radio broadcasting facility, if such facility is used to 
transinit or receive gambling information in interstate or foreign commerce. 

It can be cured from our viewpoint by adding after the word “per- 
son” on the twenty-first line, page 2: 
other than a common carrier operating under tariffs filed with the Federal Com- 
munications Commission which tariffs provide that such carrier shall terminate 
the use of such facilities in the event it receives notification from law-enforce- 
ment agencies that the leased facilities are being used in violation of any 
Federal or State law. 

Likewise, section 3 (b) provides: 


It shall be unlawful for any person by means of a communication facility, 
other than a radio broadcasting facility, to transmit or receive gambling infor- 
mation in interstate or foreign commerce. 

This may be interpreted as applying to common carriers and would 
impose on such carriers the obligation of policing the communication 
facilities which the.carrier itself operates. As applied to Western 
Union, it would mean that the company would have the unwholesome 
and unbearable burden of examining each and every telegraph mes- 
sage filed with it to determine whether such mersage contains gam- 
bling information as that term is defined by section 2 (b) of the. bill. 

The telegraph company should no more be compelled to require its 
customers to explain the meaning of messages they propose to send 
than a railroad company should be required | to ask its passengers the 
purpose of their trips. Certainly it 1s not intended that telephone 
companies question each individual making a telephone call as to the 
legality and purpose of each such call and surely there is no difference 
in this situation with respect to the telegraph user. 

Since section 3 (b) is directed against those persons actually send- 
ing and receiving gambling information interstate, it would seem to 
us that the purpose of the ‘pill should be clarified by excluding com- 
mon carriers from its scope. This could be accomplished by adding 
after the word “person” on the first line, page 3, the words “other than 
a common carrier subject to the jurisdiction of the Federal Communi- 
cations Commission.” 

Mr. Chairman, this concludes my statement on behalf of Western 
Union. I shall be glad to answer any questions or furnish any fur- 
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ther information the committee may desire, to the best of my ability 
and knowledge. 

The Carman. We thank you, sir. With respect to that matter 
of “knowingly,” do you think that we could have an effective clause 
making it unlawful if and when you had been viotifie d officially by a 
law-enforcement officer that the communications which were being 
submitted to you for you to carry were used for illegal and unl: awful 
purposes, not to transmit them? 

Instead of having it “knowingly,” require a law-enforcement official 
come in and give you official notice that the transmission which was 
submitted or “which was being handled by you was illegal and only 
stop it then and there. 

Mr. Semrincsen. With respect to leased facilities, there is no ques- 
tion but what that would be workable; but with respect to individual 
messages that are filed over the counter day by day, it would just be 
impracticable because no law-enforcing authority could give us such 
notice. 

The Caatrman. If he couldn't give you such notice, you would 
not have any responsibility and you would not have any until he 
did give you such notice. What I am trying to do is to find some 
way “out of the precarious situation which you find yourself in by 
that word “knowingly.” Tam satisfied that knowingly is not sufficient 
protection to a common carrier. 

Would it be practicable and would it give vou protection if, when 
you are officially notified by a law-enforcement agency or officer, to 
stop transmission ¢ 

Mr. Seminesen. We have that protection today in our own tariffs, 
sir. Our tariffs provide that. 

The Cuatrman. I am not talking about your protection. I am 
talking about the protection of the public. 

Mr. Warers. Senator, that is just exactly our proposal; exactly 
our proposal. We do not ask an exemption just as a common carrier. 
We ask for an exemption for a common carrier operating under the 
jurisdiction of the Federal Communications Commission, which has 
filed tariffs providing that we must discontinue the service on receipt 
of notice from a law-enforcement agency. That is just our proposal. 

The CHarrman. So if some sheriff would walk into your office 
and say, “Mr. Western Union, John Doe out here is using your facili- 
ties for an illegal purpose,” Mr. John Doe wouid not be permitted 
any longer to use them? Would you refuse to let him use them? 
Is that what you are talking about ? 

Mr. Waters. Yes. 

The Crarman. Any type of communication ? 

Mr. Warers. Yes. 

Mr. Semincsen. That is true today, Senator. 

Mr. Warers. Not with respect, I do not think, Mr. Semingsen, to 
these leased wires. It is true with respect to leased wires, but with 
respect to messages and money orders, you do not get directions from 
sheriffs not to take a message from John Jones or a money order from 
John Jones. That has been the subject of State legislation dealing 
with gambling. 

The Crrarrman. What I am asking you is, instead of that term 

“knowingly” with which you find fault—and I think von are instified 
in your position—is there some way that we can describe what the 
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word “knowingly” attempts to do, if we can describe that in language, 
if we can descr ‘ibe it in some effective means? 

If knowingly is not all right, is there not some substitute for know- 
ingly? What I am asking you is, when you have an official notice 
instead of knowingly, is that acceptable ? 

Mr. Warers. I see what you mean, Senator. I think you have 
the germ of a thought there. Frankly it had not occurred to me to 
further narrow the meaning of “knowingly.” That may be worked 
out. You might work out a definition ‘of knowingly which would 
be workable as far as the telegraph company is concerned. 

The CuarrMan. That is the idea [ had. 

Mr. Warers. Yes, I think that is really worth exploring. 

The Cuatrman. I think if “knowingly” is viewed by the courts as 
you say it is,and I have no reason to be lieve that it is not, if you have to 
come in and prove that you did not know anything about it, but if 
“knowingly” could be interpreted only after an official notice from 
some law-enforcement officer, Iam wondering whether that would not 
solve the problem or not. 

Mr. Warers. I think it would. 

The CnairmMan. Senator O’Conor, do you have any further ques- 
tions? 

Senator O’Conor. No questions, thank you. 

Mr. J. Bond Smith, attorney at law, Shoreham Building. Washing- 
ton, D. C., representing the Hamilton Manufacturing Co., Minneapolis, 
Minn. 

Mr. Smirn. Yes, sir 

Senator O’Conor (presiding). Would you just for the record 
identify yourself ? 

Mr. Smiru. My name is J. Bond Smith. I am a lawyer and have 
offices in the Shoreham Building. I am accompanied this morning 
by my law partner, Mr. Warren W. Grimes. . 

Senator O’'Conor. We are very glad to have you. You are known 
to the committee and are known favorably. I just wanted it incor- 
porated in the record. 


STATEMENT OF J. BOND SMITH, WASHINGTON, D. C., ACCOMPANIED 
BY WARREN W. GRIMES 


Mr. Surru. Thank you, Senator. I am about to discuss a point 
much narrower than those which have been discussed thus far, arid 
which relates entirely to S. 1624. Unfortunately, I do not have 
a prepared statement because I have been laboring under the same 
handicaps which have been referred to by the chairman of the com- 
mittee in that the various reports from the governmental departments 
have been somewhat slow in being presented; and I only had the 
Attorney General’s report yesterday. I think that was the first time 
it was released. It was difficult for me to submit a prepared statement. 

[ am representing here the Hamilton Manufacturing Co., of Min- 
neapolis, Minn., which manufactures punchboards. At the session of 
the committee yesterday the chairman inquired as to what a punch- 
board was, and also as to what a punchcard was. I observed that the 
departmental representatives had some difficulty in enlightening the 
chairman with respect to what these obiects are. 
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So just for the committee’s information, I am going to exhibit two 
boards, Senator. The bill specifically bars the interstate transporta- 
tion of punchboards and pusheards. That feature has been referred 
to this morning by the Post Office Department representatives. I 
refer you to page 2 of the printed bill, line 20, which makes it unlawful 
to import or transmit in interstate commerce any punchboard, punch- 
card—which has now been changed by minor amendment to pushcard, 
which is the proper terminology—or a similar device. 

Under section 2 of the bill, whic +h is on page 6, interstate transpor- 
tation is prohibited of any other machine or mechanical device. and, 
reading the amendment which was suggested by the De ‘partment—or, 

I think, by you, Senator O’Conor- “including roulette wheels and 
simil ar devices designed and manufactured primarily for use in con- 
nection with gambling and which, when operated, may deliver, as the 
result of the application of an element of chance, any money or prop- 
erty, or by the operation of which a person may become entitled to re- 
ceive, as the result of the application of an element of chance, any 
money or property. 

Senator, for the reason which I have stated, I have no prepared state- 
ment. But this identical proposal was considered by the House Com- 
mittee on Interstate and Foreign Commerce. I then had an op por- 
tunity to submit a rather comprehe nsive prepared statement on that 
very subject. 

Senator O’Conor. May I interrupt vou to say this. If it would be 
in accordance with your own views, we would be very glad to make 
your previous statement by reference a part of your testimony today 
and make it available to the Senators and consider that. 

Mr. Smiru. I think I have sufficient copies that were left over from 
the House committee. 

Senator O'Conor. We will be very glad to have this by reference 
made a part of your testimony today, then. 

Mr. Smiru. Thank you very much, Senator. May I say at ssi 
outset, Senator, that I think all of us have watched with great admi 
tion and considerable satisfaction the revelations which have vane 
made by the Kefauver committee, of which you, Senator O'Conor, are 
now chairman. 

[ think the committee has rendered a great public service in exposing 
the corruption in high office which is possible through organized or 
unorganized crime in the United States. With all due deference, 
Senator O’Conor, to your legal ability, for which, as you know, I have 
the very highest regard, I do feel that all of these bills, and particu 
larly Senate 1624, have somewhat overshot the mark. 

I believe that the revelations made by the Kefauver committee have 
awakened public consciousness to these conditions, but I think every 


constitutional lawyer will agree that the Federal Government is a 





although some of the courts have—and I think Justice y 
in one decision said that it had a power somewhat similar to the police 
power. 

Now, I would like to point out that these boards in the first place 
are very simple. The two which I have exhibited there are maybe 
more elaborate than most of them. They can be manufactured very 
readily in any State. They do not have te be shipped across State 
lines at all. 
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Only, as I recall, 11 States specifically forbid the use of these punch- 
boards; and that appears in this prepared statement which I filed 
with you. As TI recall, eight States specifically license their use. 

A number of municipalities have ordinances specifically permitting 
licensing the use of these boards, and for which they pay a municipal 
tax of some sort. Should the punchboards be retained in this bill as to 
those States in which their use is forbidden by the State, the law is 
unnecessary because they are not used in those States now. And as to 
the States where they are either specifically permitted or where noth- 
ing is said but where they are used, they could very readily be manu- 
factured and sold and used in those States. 

So the proposed act would not stop the use of the punchboards in 
the States where the States do not stop the use, and that in the one 
case the statute would be futile and in the other case it would be 
unnecessary. 

I submit to you, Mr. Chairman, that there is a further, and I am 
convinced deeper, objection to this specific legislation. I want to call 
your particular attention, Senator O’Conor, to one paragraph of the 


Attorney General’s report which was just made public yesterday, and 
it is a report on S. 1624: 


With further reference to section 2 of the bill, it is noted that at the time the 
measure was introduced Senator O’Conor stated: “It is felt by the committee that 
the so-called wheels of chance and other simple games which are characteristic 
of itinerant carnivals and which are used in raising funds for a multitude of 
worthy causes should not be outlawed at the Federal level; and the proposed new 
law levels ample room for their exclusion from its prohibitions.” 

That was the Ninety-seventh Congressional Record, 6433, on June 
8, 1951, Senator, when you made that report. The Attorney General, 
however, continues—and I have probably more respect for your legal] 

. > 
judgment than I have for the Attorney General’s, and I do not know 
that the present Attorney General ever ruled personally on this any- 
how; but in any event this official communication continues : 

However, roulette wheels and similar devices are expressly included within 
the provisions of the bill, and it would seem that if the measure is enacted into 
law it will be unlawful knowingly to transport in interstate commerce any such 
devices, irrespective of the type of person or organization transporting the same, 
or the cause for which funds raised by their operation are to be used. 

I think with that admonition from the Attorney General, this com- 
mittee may well pause in invading a sphere which I respectfully sug- 
gest to this committee is a sphere reserved exclusively to the respective 
States; and as a States’ rights Democrat, I may be in the minority, but 
I am here insisting on that proposal. It is very important and it is 
vital, and it underlies these provisions of the bill. 

With all due respect, Senator O’Conor, to your legal views and your 
great ability, both as State’s attorney of Baltimore-City and as Gov- 
ernor and as Senator, I submit that the Congress of the United States 
has no right to outlaw such things as you have referred to, namely, 
these innocent games of chance. 

If there is one thing left to us in the States that the Federal Gov- 
ernment has not yet taken over and attempted to regulate or prohibit 
or tax, it is such harmless local entertainment as is afforded by these 
simple little devices. 

I want to be very frank with the committee. There are a number 
of different kinds of boards. They are punched; I think I can en- 
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gage in that operation now. I do not know whether there is a punch 
in back of this board. 

Mr. Chairman, while you were out, I was referring to the fact 
that the committee expresses some little doubt as to what a punch- 
board was. This board is punched in that manner with a key. This 
particular board, as its name shows, is a QuizMaster Party Game 
Board, No, 200, entertaining, educational. This thing will undoubt- 
edly contain a question if I can get it unfolded and if I can read it. 

This particular question is: Who painted the famous picture, The 
Gleaners ? 

The Cuarmman. Who did? 

Mr. Smiru. That answer will appear in the answer book. This 
board is a punchboard unquestionably. That would be barred from 
interstate commerce. 

The Cuamman. I did not hear your remarks about the ignorance of 
this committee in not knowing what a punchboard might be. 

Mr. Smiru. I did not say ignorance. I want to assure you, Mr. 
Chairman, I said, if I recall correctly, that the committee was in 
some doubt as to the difference between a punchboard and a push- 
card, as I remember. 

The Cuairman. That is what I meant. What we were puzzled 
about was a pushcard. 

Mr. Smiru. Yes, sir. 

The CHatrrRMAN. Especially when it was given a Boston accent. 

Mr. Sairu. Yes, sir, I understand what you mean. That is a much 
more simple device and can be printed in any print shop. These do 
involve some little manufacture, but these boards can be manufactured 
in each State. Their use is legal. It is only specifically prohibited in 
eight States of the United States. 

Now, I submit that to the extent this act would be effective at all, it 
is an attempt to regulate the activities of the people in those States 
have specifically approved in many cases by State enactments and by 
State ordinances. 

Senator O’Conor. Mr. Chairman, could I ask a question of Mr. 
Smith ? 

The Cuarrman. Yes, indeed. 

Senator O’Conor. Mr. Smith, would your objection be met and 
would you think it would cure it if this were amended to specify 
gambling devices ! 

Mr. Smiru. Senator, that was the same question which the House 
Committee on Interstate and Foreign Commerce struggled with some 
very hot days last June. For example, after this statement of mine— 
and this is all in the record—after it was read, I responded to inquiries; 
end several members of the committee were .quite interested. 

They said, “Well, after all, what is a gambling device? True, a 
roulette wheel maybe can be operated just for entertainment without 
any prizes, and in that event it would not be a gambling device. But 
it is primarily intended for gambling.” 

On the other hand, this bill makes the same mistake that Senate 
8357 made in the other Congress, and that was the use of the term 

“gambling devices or similar devices.’ 

I submit to you, and there are a number of cases in the courts, of 
which I have cited a few in this statement, whether a device is a 
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gambling device or not is determined entirely by the manner in which 
it is used. 

Senator O’Conor. Would you say that argument would apply to a 
slot machine ? 

Mr. Smirn. I am not here representing the slot machines, but I 
would say that wastrue. Ican conceive, Senator—— 

The Cuarrman. Would that make a difference in your answer? If 
you were representing them, would you have one answer and if you 
were not representing them, would you have another answer? 

Mr. Smiru. I wanted to make it plain that I was not concerned 
about the slot machines. 

The CHarrman. We are not saying you are, but you said, “I am not 
here representing them.” 

Mr. Smirn. I did not mean to say that my answer would have been 
different. W Ss I mean to say was that I might, if I had been repre- 
senting the slot machines, have devoted a little more attention to the 
question. But I could say offhand that I can conceive of a slot machine 
being used with quarters dropped in, one-arm bandit, where nobody 
is vambling, because they just play it for amusement and they do not 
take the proceeds home. 

I know of one such place where that occurred. In that place, that 
particular slot machine was not used for gambling, although I am 
frank to say that the ordinary slot machine is intended for gambling. 

The Cuatrman. I would like to read into the record at this point a 
telegram which this committee received from Mr. Virgil W. Peterson, 
operating director, Chicago Crime Commission, dated Chicago, IIL. 
September 18, addressed to me: 

Strongly urge favorable report S. 1624 extending present slot machine law to 
include other gambling devices such as punchboards, one ball, pin ball, et cetera. 

VIRGIL W. PeTERSON, 
Operating Director, Chicago Crime Commission, 

The slot machine bill, as you will recall, this committee passed on 
favorably and it was enacted by the Congress. We did not attempt to 
make legal or illegal the use of slot mac hines in any State or any other 
place. All we did was forbid the tr ansportation of slot machines and 
slot machine parts across State lines. That is as far as we could go 
with these devices, it seems to me. 

As you say, they could be manufactured in the States for the States, 
intrastate use, and we could not reach them by Federal legislation. We 
could reach them by taxation; and I am sorry I forgot about that 
when we had the tax bill before us. We may have gained some rev- 
enues. We were scratching the bottom of the barrel trying to find 
new places to place taxes, and I forgot all about these pushea ards and 
punchboards. 

Mr. Smirn. If I am not mistaken, Mr. Chairman, these are taxed 
as games by the Federal Government. 

The Cuamman. I hope they are. The point I am making is with 
respect to the slot machines, the Federal legislation only concerned 
itself with transportation across State lines. ‘So all this argument you 
are making about State laws and States that approve them 1 and States 
that disapprove them is completely off the point. 

Mr. Smirn. Might I respectfully differ with you, Mr. Chairman, 
for this reason. It seems to me that this committee should be con- 
cerned with whether it is passing a perfectly futile law and thus 
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The Crarmman. If you think we were futile, you would not be up 
here. You would not be near this place if it were an utterly futile law. 
Do not kid yourself or kid us. 

Mr. Smiru. I say it would be a matter of some inconvenience for 
manufacturers of punchboards to set up factories in the separate 
States. 

The Cuarrman. No. But the point is this. When we prohibit the 
transportation of punchboards across State lines, and the State of 
Minnesota wants punchboards in the State of Minnesota, that is per- 
fectly all right, and they can pass laws with respect to them. 

But the States feel helpless under the present situation because these 
devices can come in across the border and they cannot do anything 
about that. They can stop the manufacture of them in their own State 
if they want to, and that has happened with respect to slot machines. 

When we enacted legislation prohibiting the transportation of slot 
machines and slot machine parts across State lines, local communities 
saw where they would be in control of the situation; and that is all 
we are attempting to do, is to give them an opportunity to run their 
own affairs without interference from the outside. 

Mr. Smiru. Senator, you failed to understand my point or else I 
have not made it plain, These punchboards are simple. They are 
displayed on the counter of a store. If a State wants to stop it, they 
do not need the Federal Government of the United States to prevent 
that board from being imported into that State. All the cop on the 
beat has to do is to arrest a man where the punchboard is exhibited. 

Senator O’Conor. Mr. Smith, that is the very reason I asked the 
other question as to how you differentiated—assuming for the sake of 
discussion that we are aiming at gambling devices—bet ween this and 
the slot machine. You have undertaken the argument that any such 
device ought not to be prohibited in interstate commerce. 

The Congress has already legislated, as the chairman said, with re- 
gard to slot machines. My question was as to whether or not your ob- 
jection would be met if the bill were amended to restrict it and to limit 
it to gambling devices. 

Mr. Smiri. I think the slot machines, Senator—I am not very 
familiar with them except that I have lost a little money on them from 
time to time—are elaborate devices. I think it would be wholly im- 
practical to manufacture those in the State. So possibly the slot ma- 
chine law would be effective. I do not know whether it is going to be 
effective or not. 

But there is that fundamental difference, that these devices are so 
simple, they are just these little innocent games, where a punch may 
cost 2 cents or it may not cost anything. 

Another method of using these boards which does not involve 
lottery at all is where a storekeeper will set up a board in his ie 

He wants to give premiums to some of his customers. He does not 
like to choose the customers himself, because he might be accused of 
favoritism. So he lets everybody that comes in the store punch one of 
these boards, and the one that gets the winning number gets some sort 
ofa premium. It may just be a pound of coffee or it may 5 pounds of 
sugar. It isa sales stimulator and trade-promotion idea. 

‘As used in that manner, it is certainly not any lottery because the 
elements of a lottery are prize, consideration, and chance. There is a 
prize and there is chance, but there is no consideration. So these 
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punchboards, innocent little devices, can be manufactured all over the 
country in all the States that want them, It seems to me that this 
great committee of the Congress should not be concerned with anything 
quite as minor as that. 

Responding to your other question, Senator, as to what was 
a gambling device, the courts have held that whether a device is a 
gambling device is determined entirely by the use to which it is put. 
There are a number of citations on the point, but here are two which 
are from the Massachusetts court and from the Missouri Court of 
Appeals, which are referred to on page 15 of my prepared statement 
before the other committee. 

In Coolidge against Choate, the court said: 

It is assumed that because cock fighting is illegal, thé sale of gamecocks 


is unlawful. This is clearly not the law. Cards and dice are implements of 
gambling, but the sale of them is not unlawful. 


The Missouri court, in talking about some gambling devices, said: 


They are not, per se, gambling devices, since they may be used or played 
upon for innocent purposes. The courts cannot therefore take judicial notice 
that every slot machine is a gambling device. The use to which a particular 
slot machine is put must determine its character. If set up for and used as 
a gambling device, the particular machine while being so used is a gambling 
device and falls within the inhibition of the statute. Nor is it shown ever to 
have been employed in gambling or other unlawful practices. We know of no 
law which will justify us in saying the owner of such property is without redress 

gainst the person who deprives him of it. A cold chisel may be a burglar’s tool, 
yet has a legitimate use and value; cards and dice are employed in gambling, 
yet are not denied a place among legitimate merchandise; and, so far as has 
yet been revealed to the court, there may be some honest and harmless employ- 
ment for a “musical black cat with jackpots in it.” , 

Those are exprssions from the courts—and they are responsive to 
your inquiry, Senator—as to whether you can cover all of these things 
by generality. So far as I am aware, there is not any evidence, and 
there was none before your committee, that the organized crime syndi- 

cate, I mean the Costellos and the rest of the “people whom your 
C ommittee have properly exposed, have ever used punchboards. It 
is inconceivable that any large-scale gambling operation could pos- 
sibly be involved in these simple little devices. 

Senator O’Conor. Mr. Smith, you emphasized about the simplicity 
of the whole matter, and you bring in several examples which are, of 
course, the exceptional ones. 

But the information we had was to the effect that the total sales in 
the punchboards aggregate some $10 million, and that 95 percent of 
them are straight money or such prizes as distinguished from the 
5 percent which are of the so-called innocent variety. There was a 
reliable estimate given that the total gaming on them would probably 
aggregate about $100 million annually. 

For instance on the $2 board, purchased for $2, it pays out $80 in 
prizes, with a take of $120, giving the storekeeper a profit of $38 on his 
$2 investment. i 

Mr. Smirn. At the outset I wanted to be perfectly fair with the 
committee. I said there were all kinds of boards and many of them 
were used for gambling. Those are called money boards. TI can only 
speak for the Hamilton Manufacturing Co., but I can tell you 

The CxHatrman. Tell us something about the Hamilton people. 
What is their annual production ¢ 
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Mr. Smiru. I cannot tell you the annual production. 
The Cwamrman. Do you have a financial statement 4 

Mr. Smiru. No, sir; | would be glad to submit one. It is a Min- 
nesota corporation with the office and factory located in Minneapolis. 
It has no connection with any other person or concern. It normally 
employs over 200 people. Its shop is unionized by the American 
Federation of Labor. The business has a working capital of $500,000. 
The company makes its boards in Minneapolis and sells them in many 
of the States of the Union. 

The founder went into the printing business for himself in a small 
way when he was 17 or 18 years old. One of his customers was the 
Paris Candy Co., then an old and reputable concern Minneapolis, 
engaged in manufacturing and marketing high-grade candy. That 
concern asked him whether he could make punchboards, of which they 
had samples; and he proceeded to make these in a small way. 

At first they were made of wooden boards in which holes were 
bored. He printed the slips with numbers on them and had the 
numbers put in by people who were not otherwise employed and who 
did that work in their homes. After the numbered slips had been put 
into the boards, the boards were covered with a paper sheet with 
printed matter on it. In the course of time he found other customers 
who wanted such boards. 

This board work started in 1910. In 1911 Mr. Hamilton, now presi- 
dent of the company, started to make the wood part of the boarcs 
with the holes inthem. In the course of time he worked out machin- 
ery to do the work in making the boards and the method of making 
them changed so they were made by machine and all the work was done 
in one place. 

The factory was gradually established and enlarged. This alert 
young American thrived because of his ability and industry. The 
‘business has existed for 40 years, and always had a good reputation. 

I know Mr. Hamilton personally, and I know very well that he is 
not connected with any crime syndicate whatsoever. He is a gentle- 
man whom all of us would be very glad to entertain in our own homes, 

The Cuairman. I have no doubt of that. The question I was ask- 
ing you was not reflecting upon Mr. Hamilton or his company in any 
way. I simply wanted to know the size of his business. You keep 
talking about these simple little boards. 

Mr. Smiru. All I can say on that, Senator, is that I will be glad to 
get his financial statement. I understand that he has about $500,000 
invested in his factory and establishment. I have not got the figure 
of his gross sales. I do know this, that while he does make some 
money boards, they are nowhere near 95 percent of his output, and I 
understand—and I naturally inquired about this before 1 appeared 
before the other committee—that most of these boards are used just 
for sales-promotion purposes, 

The Cuarrman. I would like to read into the hearing at this point 
some conversation. that was had before the Special Crime Committee, 
Senator Kefauver’s committee, on February 16,1951, on Friday. Mr. 
John W. Brookfield, who was a trial attorney for the Federal Trade 
Commission, was being questioned by Mr. Burling; and Mr. Burling 
said: 

The point I was trying to establish was that since we have several manufac- 
turers Whose business is in excess of $1,000,000 for the physical board, the esti- 
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mate would seem justified that the volume of money gambled throughout the 
country runs into hundreds of million of dollars. Do you agree with that? 

Mr. BrooxrieLtp. Yes. If Mr. Lichtenstein’s estimate of $10,000,000 worth of 
board were sold is correct, and you figured that the average board would run 
anywhere—the amount gambled on it would run from a minimum of, say, $10 
in this ease up to some of the others where the take is as high as $300. 

Mr. Buruine. So that you would figure that the amount gambled on punch- 
boards would almost certainly be somewhere between $100,000,000 and $1,000,- 
000,000 a year? 

The CHAIRMAN. Do you have a $3 board? 

Mr. BrookFieLp. Yes ; between $100,000,000 and $1,000,000,000, That is a right 


big spread. 

The CHAIRMAN. You have a $3 board that pays $300. That is 100 times over. 
One hundred times $10,000,000 would be what—$1,000,000,000? 

Mr. BrooxFietp. That would be $1,000,000,000. 

You come in here testifying with regard to what you term is a very 
innocent little board. What this committee is concerned with are the 
big fish in this puddle. We are not after the little fellows. We are 
not after these boards that answer such a question as what is the 
symbol for calcium. We are not shooting at that. 

Mr. Smrrx. But your bill covers that. 

Senator O’Conor. That is why, Mr. Smith, I asked the question as 
to whether or not if an amendment were inserted that would restrict 
it to gambling devices, then perhaps your objection would not be met 
thereby. 

Mr. Smiru. You see, Senator, that is exactly the problem that the 
House committee wrestled with before. What is a gambling device ? 
Any of these boards could be used for gambling. You could take this 
quiz board and gamble with it. You could take an electric fan and bet 
on where the blade is going to stop. Or you could gamble on which 
way a fly is going to jump up a window pane. 

The Cuairman. Those are pretty exaggerated. 

Mr. Smrru. They were all questions that were raised by the members 
of the House committee before this hearing. 

The CnHarrman. If you were going to bet on something jumping, I 
would pick a flea instead of a fly, ora 1 frog. 

Mr. Smiru. They were seriously mentioned in the other hearing. 

The Cuatrman. I know, but we are considering these boards when 
they are used for gambling, and if you cannot come up with a defini- 
tion; if you cannot use these board for purposes other than gambling. 
you would just be stuck with them. We cannot write legislation that 
is going to exempt you without exempting a lot of the folks that we 
are after, unless you can exempt yourself by making very certain that 
you are not manufacturing devices for gambling. 

Mr. Smiru. The trouble is that the bill does not cover 

The Cuarmrman. The trouble is that the articles and devices that 
you are making are gambling devices, and you cannot get away from 
it; and that is ‘what is troubling you. 

Mr. Smiru. So are bingo games and the wheels used at carnivals 
and all the things that Senator O’Conor says the bill does not intend to 
cover. They are all gambling devices. 

Senator O’Conor. Is it not true that your argument carried to its 
logical conclusion would justify the shipment across State lines of slot 
machines? In other words, you would be against that, too. 

Mr. Sairu. Yes; I think constitutionally 

Senator O’Conor. Congress has already legislated on that. 
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Mr. Smiru. I know Congress has legislated on that. 
Senator O’Conor. Mr. Smith, you “said of course the diffic ulty is 
setting forth a definition as to a gambling device. The bill seeks to 
do it and says that it is such a device on the operation of which a 
person may become entitled to receive as the result of an application 
of an element of chance any money or property. 

That, of course, excludes the electric fan or the fly jumping up the 
window, and all that sort of thing. 

Mr. Smiru. I merely cited those because they were illustrations cited 
by members of the House committee, Senator. I would think that in 
fairness to the manufacturer of these boards, if you are going to, 
as you say, bar them at the Federal level, which you have s said on the 
floor you did not intend to do with other games or gene course 
I think there is a discrimination against punchboards in favor of 
bingo games and all other kinds of gambling devices. 

But ‘passing that element of discrimination up, then I think the fair 
definition would be to say any device that shows on its’face that it 
is to be used for gambling would be the only safe thing to do. I do 
not have any money boards, but money boards, as I understand it, 
show exactly how they are to be used and what the pay-off is and 
things of that sort. 

If. you are going to cover punchboards at all, which of course I 
am opposed to for the reasons I have stated, then I do think in fair- 
ness to the manufacturers of boards in relation to competing manu- 
facturers of all other kinds of gambling devices, none of which are 
covered by this bill, you should say that the board showing on its 
face that it was intended to be used for gambling would be prohibited, 

The CHarrman. We will let you show it on its face. We will put 
the burden on you. We describe gambling, and then we will let you 
fix up its face. 

Mr. Smirn. Yes. Then a simple board without some directions 
or indicating it would be used for gambling would be in the same 
class; it still would not be in the same class as these other gambling 
paraphernalia to which you have referred, Senator O’Conor—wheels 
at carnivals and bingo games. They are all gambling devices. 

sut if you in fairness to the manufacturer would adopt a deserip- 
tion of the kind of punchboards that you want to prohibit—I know 
all about Mr. Brookfield. The Federal Trade Commission went down 
before this same House committee and tried to get punchboards in- 
cluded in this bill. 

The reason for that is that the Federal Trade Commission’s at- 
tempt to enforce section 5 of the Federal Trade Commission Act, 
where some of these boards are used not for gambling but for the 
sale of merchandise by the use of boards, has been an admitted failure 
Either Mr. Brookfield or Mr. Morehouse, who is another attorney o 
the Commission, made that statement; and it is in the printed record 
before this House committee. 

Mr. Morehouse asked the committee to put punchboards in. The 
Department of Justice objected. They said this definition will cause 
confusion, and they again were t: alking about gambling devices, Sen 
ator, or similar devices. As soon as you get into that uncertain 
phraseology, you are in trouble. 

[ can conceive that if it is the purpose of this committee, and if its 
main concern is addressed to money boards and all these well-informed 
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guesses somewhere between $100,000,000 and $1,000,000,000, which is a 
pretty wide spread—but if it is addressed to that question, then the 
definition ought to be sharply limited to boards that are devised and 
intended and show, on their face that they are intended for that pur- 
pose. That would allow these innocent games. 

Certainly you do not want to stop these things. This committee 
should not even be considering devices as small as this. I should 
not be taking up the time of the committee. M: tybe I have taken up 
too much time. But we feel keenly about it, and we do feel very 
keenly that this is a very bad discrimination at the present time, par- 
ticularly in view of the Attorney General’s report between the punch- 
boards and the other devices. 

It is either a discrimination or else this bill has been so drawn as 
not to reflect the committee’s real intent, and it is the intent of the 
committee to do just what you said it was the intent to do, Senator, and 
that is to exempt wheels of chance and simple games used in raising 
funds for worthy causes. 

The trouble is’ when you turn one of these things loose, you can 
never tell what the man is going to do with it. If it is the intent of 
the committee, I mean the Kefauver committee, as presently headed 
by you, Senator O’Conor, to exempt these other innocent games, then 
there is no reason why the innocent games that we make cannot be 
included. 

If this bill does not do that, I am certain that you want to do it 
because I certainly agree that the Federal jurisdiction has got to stop 
somewhere. 

Senator O’Conor. You made that very clear, Mr. Smith. 

Mr. Smirn. I will be glad to respond to any other question. If the 
chairman wants me to send in a financial statement—— 

The Cuatrman. I do not care. I supposed that you would know 
that. 

Mr. Smiru. No, sir; I do not. 

The CHatrman. I am not particularly interested in the Hamilton 
Manufacturing Co., but your continual reference to the simplicity 
and insignificance and such terms rather appealed to me. I would 
like to know something about the people who are employing it. 

If you do not have anything further, we thank you very much for 
your appearance and we will ¢ ‘all on Mr. John J. Hanselman, assistant 
vice president of American Telephone & Telegraph Co., New York. 
He is to be accompanied by Mr. John Quise nberry, general attorney, 

American Telephone & Telegraph. 

You may proceed, sir. 


STATEMENT OF JOHN J. HANSELMAN, ASSISTANT VICE PRESIDENT, 
AMERICAN TELEGRAPH & TELEPHONE CO0.; ACCOMPANIED BY 
JOHN QUISENBERRY, GENERAL ATTORNEY 


Mr. Hansetman. My name is John J. Hanselman. I am an assist- 
ant vice president of the American Telephone & Telegraph Co., in 
charge of commercial operations. My functions and those of my 
organization are to advise and give assistance to the various asso 
ciated operating companies in the Bell System regarding commercial 
matters. This includes matters relating to tariffs and the business 
relations between the telephone companies and their customers. 
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Let me say at the outset that we in the Bell System very much 
apprec late your courtesy in giving us the opportunity to present our 
views on this pending legislation regarding the transmission of gam- 
bling information in interstate and foreign commerce. We are en- 
tirely sympathetic with your objectives to suppress organized gam- 


bling activities. I say this without any mental reservations or 
qui alifications. 


The Bell System officials over the years have publicly stated time 
and again that we do not want any part of the bookie business and 
that we are cooperating in every way. we reasonably can with law- 
enforcement agencies to keep tele ‘phone s out of the hands of gamblers. 

At the latest stockholders’ meeting of the American Tele ‘phone & 
Telegraph Co., Mr. Cleo F. Craig, now president of our company, 
made a forceful statement to this effect. I have copies of this state- 
ment which I would like to file with the committee as an exhibit at 
the close of my statement. 

The CuarmrmMan. We are very glad to receive it, sir. 

Mr. HansetmMan. Thank you. To demonstrate that these are not 
just statements of sentiment, there have been over 10,000 cases in 
the last year alone where service was disconnected or applications 
for service were refused by the associated companies of the Bell 
System because there was evidence that the service was being or would 
be used for illegal purposes. And this action by the telephone com- 
panies has been going on for many years. 

It is evident, I believe, to every right-thinking citizen that the 
activities of this committee and other congressional committees have 
already gone a long way toward awakening the conscience of the peo- 
ple and alerting the law-enforcement authorities to their responsi 
bilities. I believe that Senate bill 2116 in many of its provisions 
will strengthen the authority of the law-enforcement people in stamp- 
ing out organized gambling. 

Section 3b of the bill provides that it shall be unlawful for any 
person by means of a communication facility to transmit or receive 
gambling information. This is a sound and practical approach to 
the problem and we are fully in accord with it. 

Section 4 provides that persons leasing communication facilities 
from a common carrier for the transmission or reception of news 
pertaining to sporting events shall file an affidavit with the carrier as 
to such use. 

Section 4 further provides that the common carrier shall maintain 
a list of the terminal points and drops on any communication facility 
leased for the transmission of news pertaining to sporting events. 

If our understanding of the intent of section 4 is correct, we think 
these provisions are practicable, and we would be glad to take what- 
ever steps are necessary to do our part in maintaining a file of such 
affidavits and in keeping lists of terminal points and drops. It is 
quite clear in section 4b that the intent of the provision is to have it 
apply to so-called private-line services, inasmuch as only those serv- 
ices have terminals and drops. 

It is assumed that the provisions of section 4a are also intended to 
apply to private lines. fi would be totally impractical to apply any 
such provision to the millions of message-toll-telephone users. We 
think it important that this be clarified by inserting the words “pri- 
vate line” before the words “communication facility” on page 3, line 15. 
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With regard to section 5, I believe it is generally understood that 
the tariffs of the Bell System companies already have provisions pro- 
hibiting the use of their services for unlawful purposes. Any changes 
or additions required by this act would, of course, be incorporated in 
an appropriate manner in these tariffs. 

However, with regard to section 3a of this bill, I wonder whether 
the committee thoroughly appreciates the implications involved. It 
says in effect that it is unlawful for any person to furnish any com- 
munication facility if such facility is used to transmit or receive gam- 
bling information. Substantial penalties are provided in a later sec- 
tion of the bill for violations. Section 3d provides that any person 
who shall knowingly violate section 3a shall be fined not more than 
$1,000 or imprisoned not more than 1 year, or both. 

These provisions are directed squarely against the communication 
carriers and in effect place on them, rather than on properly consti- 
tuted law-enforcement authorities, a major portion of the obligation 
of crime detection and law enforcement. 

When and how do we know whether a communication facility is 
being used to transmit or receive gambling information? The only 
way to be sure is to listen to the messages which our customers trans- 
mit over our facilities. But it has been a fundamental principle of 
telephone communication from the beginning of the business not to 
listen in on telephone conversations. 

The circumstances surrounding a call may seem suspicious, but we 
have learned from experience that suspicion is not enough to discon- 
nect a customer’s service. Courts and juries demand clear and con- 
vincing proof before depriving people of telephone service, particu- 
larly when doing so implies the commission of a crime. If on the 
other hand we did not disconnect service, we would be in grave danger 
of prosecution under sections 3a and 3b. 

In order therefore to protect ourselves from a barrage of indict- 
ments for violations of section 3a, it might well be that the telephone 
industry would be forced to establish a practice of listening in on 
telephone calls and requiring operators, of whom there are a quarter 
of a million, to report what they might construe to be the transmis- 
sion of gambling information. 

There are well over a half a billion toll messages originated each 
year in interstate commerce. The magnitude of such a job is un- 
thinkable. But far more important is the fact that it would, as I 
have just said, put private industry in the business of crime detection 
and law enforcement. I cannot conceive that you gentlemen would 
wish to put us in that position or that the general public would stand 
for any such violation of the privacy of telephone conversations. 

We believe section 3a is not only highly undesirable but is unneces- 
sary. When we get an application for telephone service, if we have 
reasonable cause to believe that the service will be used for gambling, 
we refuse to provide the service. If after the service is installed we 
are advised by a law-enforcement agency that the service is being used 
for an illegal purpose, the service is discontinued. If our facilities 
are moved or tampered with, as is frequently the case where gamblers 
are involved, or 1f we cannot gain access to a customer’s premises, 
service is promptly discontinued. 

But to place the management and the employees of the Bell System 
in a position where they must be continuously fearful of fines. and 
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jail sentences if some customer uses the service for illegal purposes, 
would, I am certain, have a most serious adverse effect on both the 
efficiency and the morale of the telephone organization. We believe 
most strongly that the enforcement of the law should be—must be— 
kept in the hands of the law-enforcement agencies. 

If the law-enforcement agencies are provided with tools, such as 
are contained in the other provisions of this bill, and if the spotlight 
of public interest is kept on their activities, as is being done by this 
committee, I believe that the objective of suppressing organized 
gambling will be achieved. 

Such legislation will be far more effective than delegating part of 
the law-enforcement responsibility to a private industry which is not 
established for this purpose and which already has the tremendously 
important job on its hands of providing vital communications in 
these difficult times. 

We fear that the inclusion of section 3a in this bill may be the 
opening wedge in the ultimate destruction of the secrecy of telephone 
service. Privacy of communication is one of the foundation stones 
of personal freedom in our country and we earnestly ask that this 
provision be deleted from any bill which this committee recommends. 

With regard to S. 1563, 1564, and 1624, we have reviewed them also, 
but find that they do not seem to affect us adversely and we have no 
comments to offer on them. 

The Cuarrman. Thank you very much. Senator O’Conor? 

Senator O’Conor. I do think in fairness to Mr. Hanselman and the 
company that he represents, it is due you and them to say that we have 
received the greatest cooperation from your company and that we feel 
that there has been a genuine effort to give assistance to the law en- 
forcement and in every way to aid and cooperate in bringing out the 
very best solution to this matter. 

I think that is only due you to be said. 

Mr. Hansetman. Thank you, sir. 

Senator O’Conor. The only comment I would make, I was hoping 
in that footnote that you had, you might go just a little bit further and 
mention several other bills on which you have not made a formal state- 
ment, specifically, S. 1563. In mentioning the fact that you have no 
objections to them, I think you might go so far as to say whether you 
favor them. 

Mr. Hansecman. I frankly have some sympathy with Chairman 
Coy’s problem where he states, as I understand, the difficulty of having 
a Government agency of the character of the Federal Communications 
Commission take over a certain degree of law-enforcement authority. 

I feel sympathetic to his problem there because I believe that in 
Senate bill 2116 the same problem that troubles him would fall directly 
on our shoulders, where it is even more difficult for us to carry through 
any such law-enforcement activity. 

Senator O’Conor. Mr. Hanselman, if I may interrupt you—and 
pene do not let me break into your train of thought—do you not feel, 
1owever, that there is some difference between imposing that obliga- 
tion on the Federal Communications Commission and on the A. T. & T.? 
In other words, in the one case it is a public agency; it is a part of the 
administrative branch of the Government, and certainly it would not 
seem to be asking too much to have an administrative agency under- 
take the task or at least give assistance inasmuch as they are in a 
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peculiarly advantageous position to attempt to prevent and to sup- 
press crime which has become such a menace. 

Mr. HanseLMAn. Senator, there certainly is the difference that you 
point out between a Federal agency and private industry such as ours. 

Senator O’Conor. That is why I rather thought that you might have 
an opinion astothat. Here is the FCC on the one side and the Depart- 
ment of Justice on the other, and I wondered whether, out of your very 
fine grasp of this whole situation, you might have any opinion to ven- 
ture, although I did not wish to press the question if you did not feel 
that you hi id a definite opinion to express. 

Mr. Hanseiman. I do not know anything really that I can honestly 
add, because there is the problem that C hairman ‘Coy points out with 
regard to Senate bill 2116. We, on the other hand, see a similar prob- 
lem in section 3a. 

Whereas we certainly are most interested in assisting your commit- 
tee and other committees in accomplishing your objective, we are 

rather concerned, as far as S. 2116 is concerned, that that clause might 
lead to circumstances which I think none of us would like to see prevail. 

Senator O’Conor. I might say, speaking individually, that I am in 
sympathy with your view in regard to section 3a in S. 2116. I think 
that point is very well taken, and I think it would need modification 
if it is undertaken. But I thought possibly on the other question you 
might have some opinion. I am very much obliged to you. Thank 
you, Mr. Chairman. 

The Cuarmman. Mr. Quisenberry, did you have anything you 
wanted to say? 

Mr. Quisenperry. No; I have nothing to add, Mr. Chairman, to 
what Mr. Hanselman has said, except that we would like to have the 
opportunity to consider the two specific amendments which were sug- 
gested, one by yourself and one by Western Union; and if we have 
any views, after more mature considet ration, may we present them to 
the committee ¢ 

The Cuarrman. In defining the word “knowingly”? 

Mr. Quisenperry. Yes, sir, Mr. Chairman; also the Western Union 
amendment. 

The Cuairman. Yes; we would be very glad to have any suggestions 
from you anytime with respect to the language and technical matters, 
and even policy matters. We would be very ol: ul to have your sugges- 
tions. So, feel free to avail yourself of the opportunity to make 
suggestions whenever it occurs to you that is in the public interest. 

Mr. Qutsenperry. Thank you very much. 

The Ciramman. We thank you. 

Mr. Robert Stinson, attorney at law, Baltimore, Md. Mr. Stin 
son, you may proceed, sir. 


STATEMENT OF ROBERT STINSON, ATTORNEY AT LAW, 
BALTIMORE, MD. 


Mr. Srinson. Mr. Chairman, I am an attorney in Baltimore, Md., 
a member of the firm of Ober, Grimes & Stinson. We represent the 
American Totalisator Co,, which furnishes the automatic ticket-issu- 
ing and calculating machines for substantially all of the major race 
tracks in the country. 
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The equipment is expensive, and the meetings at many tracks are of 
short duration, and it would be impractical not to transport this 
equipment from one State to another, as the race meetings shift from 
one State to another. 

The Cuarrman. We were very careful to be certain that they were 
not included in the slot-machine legislation that we had before us. 

Senator O’Conor. Yes, Mr. Chairman. That was why I wondered, 
because it was certainly the intent of the committee, not only of our 
committee, not only not to cover them but to give e very encouragement 
to the continuation of the Totalisator, because it was our belief that 
they have done so much to keep racing on a high plane and to elimi- 
nate a number of the evils that were former ly reported at race tracks 
which did not have such an accurate reporting system that the general 
public could observe from minute to minute. 

Mr. Stinson. Thank you, Senator. We feel that that is the case, 
too. We do understand that it is not the intent of the committee to 
affect or obstruct the carrying on of our business in any way. We also 
understand that it is not the intent, of course, of the committee to 
obstruct or hamper legal betting at race tracks in any way. It is 
legalized in, I think, 24 States, and there has been an amendment 

Senator O’Conor. I was going to ask you, Mr. Stinson, whether you 
are familiar with the text of the amendment Senator Hunt proposes 
to present for himself and for several of us. I will read it as follows: 





The provisions of this chapter shall not apply with respect to the sponsorship, 
management, or advertisement of any track racing event to which the general 
public is admitted and upon which betting is legal under applicable State laws. 

Mr. Stinson. Senator, I am familiar with that amendment, but I 
am somewhat concerned as to whether that clearly exempts the activi- 
ties of a legal race track and the Totalisator from the provisions of 
this law. 

Mr. Drayton, representing the Thoroughbred Racing Association, 
felt the same way about it, and he prese nted a suggested rewrite of this 
amendment. His suggestion was this: that section 1306, which is the 
amendment suggested by Mr. Hunt, read as follows: 

1306. Horse-racing events. 





For the purposes of this, chapter 61, except in the case of subsection 1304 
specifically relating to the transmission of bets or wagers, the provisions of this 
chapter shall not apply with respect to any horse racing upon which pari-mutuel 
betting may be legal under the applicable State laws. 

My further suggestions in regard to Mr. Drayton’s provision are 
these: Dog racing is legal in a number of States. We also supply if ? 
ting equipment to dog. tracks as well as horse racing. Maryland, 
course, is not cone erned with that, but there are a number of St: wi in 
which it is. 

CuatrMan. Colorado is, and we had great difficulty until we 
were able to get your equipment out there to our dog trac ‘ks, because 
ae was very much well-founded suspicion that all was not well 
until we got the Totalisator installed. 

Mr. Stinson. That has been the experience in many other tracks, 
J think, too. I merely suggest that this amendment proposed by 
Mr. Drayton, who is not concerned with anything except thorough- 
bred horse racing, could properly be changed to include any racing 
upon which pari-mutuel betting may be legal under the applicab sle 
State laws rather than any horse racing. 
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I would like to add at the end of that provision also a provision 
which would specifically refer to betting materials or equipment de- 
signed or used in connection with such racing. Probably the general 
peomens might cover it, but I am not entirely clear that it would, and 

would suggest that at the end of Mr. Drayton’s suggested amend- 
ment, after eliminating the word “horse,” that we add “or with re- 
spect to betting equipment or materials used or designed for use in 
connection with any such racing.” 

So much for 1624 as it amends section 18 of chapter 61. 

The CuHatrman. Would you mind giving me the langhage of the 
suggestion you made ? 

Mr. Srrinson. I will give it to you, Mr. Chairman. Senate bill 1624, 
which is the only one with which we are concerned, in addition to pro- 
viding chapter 61 of title 18 with reference to lotteries, to which the 
amendment suggested by Senator Hunt would apply, also in section 2, 
page 6 on this printed copy of the bill, that provides for an amend- 
ment of the January 2, 1951, act. 

That amendment extends the definition of machine or mechanical 
device in a way which we also think might well apply to Totalisator 
equipment. There is no question that Totalisator equipment is used 
for gambling. There is no doubt about that, of course, and we believe 
that a similar exemption should be added to chapter 24 of title 15. 

I do not believe that it would be feasible or proper to have one 
exemption apply to both acts, because the first part of S. 1624 is part 
of title 18; and the old, the original, act passed in January 1951 is 
part of title 18. 

As originally passed, the amendment to title 15 was specifically 
limited to slot machines and clearly did not apply to Totalisator bet- 
ting equipment. But, as amended or as amended by Senate bill 1624, 
T think that it probably would apply, so that an exemption to specifi- 
cally exclude Totalisator betting equipment would also be 

Senator O’Conor. Mr. Stinson, do you not feel that the definition in- 
cluded in the bill on page 6, section 2, which says it is a device, 
through the operation of which a person may become entitled to re- 
ceive, as a result of the application of an element of chance, any money 
or property, excludes that? Totalisator equipment is strictly a cal- 
culating machine; is it not? 

Mr. Stinson. That is right. 

Senator O’Conor. So, there is no element of chance in it essentially; 
is there? 

Mr. Stinson. No. I think a very good argument can be made, 
Senator, that this definition does not apply to Totalisator equipment. 
I am afraid that that argument might be made the other way. I note 
that the language used here, insofar as we are concerned with it, is 
very similar to the language originally in bill S. 3357, which was intro- 
duced in the House of Representatives, and which eventually as 
amended was passed and is now law. 

I think Paul Hammond, the attorney general of Maryland, when 
asked his opinion as to whether the original language would apply to 
legal betting at a race track, gave it as his opinion that it Srabably 
would. I think that appears in the printed record of the House 
hearings. 

Of course, in all of these matters, we appreciate that it is not the 
intention of the committee to apply the provisions of the law to 
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legal betting and to Totalisator equipment. But we, of course, want 
to be sure that that is clear and that there can be no possibility of con- 
struction which would include such equipment. 

The CHarrmaN. Is there considerable equipment of the same kind 
as the Totalisator equipment? Why can you not just mention it right 
out, spell it right out, instead of beating around the bush ? 

Mr. Stinson. Mr. Chairman, I do not quite understand what you 
mean. 

The Cuarrman. I mean, in being certain that there is proper exemp- 
tion for the product that you manufacture, why can you not spell 
it out instead of trying to describe it ? 

Mr. Stinson. I think that could be done. I would think that any 
betting 

The Cuarrman. My question is: Is there similar equipment, a 
large range of similar equipment, that you are trying to include in 
this general definition instead of being more specific and calling a 
Totalisator a Tolalisator ? 

Mr. Stinson. We could, I would think, get up a definition which 
specifically covered the equipment that is used at race tracks. 

The Cuarrman, It is a calculator, is what it is. 

Mr. Stinson. They are automatic ticket-issuing machines, and it is 
an automatic calculator. Those are the main elements. There are 
also various collateral equipments such as odds boards and things of 
that kind which are included in the equipment or materials that are 
used or supplied by thiscompany. There are tickets. Wesupply the 
tickets, too. 

The CuHarman. It is calculating machinery that is devised for the 
information and the protection of the bettors. 

Mr. Stinson. It is devised to automatically tabulate the bets and 
calculate the odds, which we consider to be a great protection to the 
bettors. 

The Cuarrman. Are there any further questions? 

Senator O’Conor. No. 

The CHarrman. We thank you very much. We will recess now 
until 11 o’clock tomorrow. We are going to have as our witnesses 
Senator Herbert R. O’Conor and Senator Estes Kefauver. 

(Thereupon, at 12:55 p.m., an adjournment was taken until 11 a. m. 
Friday morning, September 21, 1951.) 





; 
Uni 
sidi 
P 
Mag 
A 
cath 

T 
hon 
bert 


you 


8’ 


Ss 
dee} 
We 
vita 
ter « 
I 
ceed 
mig 
T 
alon 
Si 
stats 


tran 
sour 
tery 
bets 
by t 
man 
Cri 










ANTICRIME LEGISLATION 


FRIDAY, SEPTEMBER 21, 1951 


Unirep Srates SENATE, 
ComMITTEE ON [INTERSTATE AND ForEIGN ComMMERCE, 
Washington, dD. C. 

The committee met, pursuant to call, at 11 a. m., in room G-—16, the 
United States Capitol, Senator Edwin C. Johnson (chairman) pre- 
siding. 

Present: Senators Johnson of Colorado (presiding), McFarland, 
Magnuson, O’Conor, and Bricker. 

Also present : Benedict Cottone, general counsel, Federal Communi- 
cations Commission. 

The Cuairman. The hearing will please come to order. We are 
honored this morning having as our first witness the Honorable Her- 
bert R. O'Conor, United States Senator from Maryland. Senator, 
you may proceed in your own way, sir. 





STATEMENT OF HON. HERBERT R. O’CONOR, UNITED STATES 
SENATOR FROM THE STATE OF MARYLAND 











Senator O’Conor. Senator Johnson, may I at the outset express 
deep appreciation for your consideration in scheduling these hearings. 
We know that, with a great number of requests for consideration of 
vitally important legisla ation before this committee, it has been a mat- 
ter of great consideration on your part to take up these items. 

I have a prepared st: itement, and with your permission will pro- 
ceed to read from it, although of course welcoming any questions that 
might be propounded. 

The Cuatrman. Would you rather have interruptions as we go 
along, or when you get through / 

Senator O’Conor. If it is just the same, I prefer to complete the 
statement and then answer questions. 

Mr. Chairman, I am appearing today to emphasize on behalf of 
the Committee to Investigate Crime in Interstate Commerce the 
great importance which we attach to the bills which are here under 
consideration. F 

By unanimous action the committee authorized sponsorship of each 
of these proposals: S, 1563 embodying a system of controls on the 
transmission of gambling information ; 8. 1564 striking at the primar y 
source of gambling information; and S. 1624 extending the old lot- 
tery statute, introducing a new prohibition on the transmission of 
bets and wages, and extending the Slot Machine Act which was passed 
by the Eighty-first Congress under the able leadership of the chair- 
man of this committee. These, we think, are virtu: illy the heart of the 
Crime Committee’s legislative program. 
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These three bills taken together are intended to strike at the vast 
flow of money found to be going into the pockets of organized crim- 
inals and hoodlums. In short, these are the committee’s proposals 
which deal with the interstate aspect of gambling. 

There has been much talk and some confusion about the appropriate 
role of the Federal Government in facing this problem. Some wit- 
nesses have emphasized that gambling 1s not a proper matter for 
Federal intervention. Might it be emphasized as forcefully as possible 
that none of these bills goes beyond the exclusive Federal.province of 
interstate commerce. 

The assignment of the committee was to study the extent to which 
organized crime had thrust its way into this province. It was found 
that the invasion has been quite substantial—so great that the States 
cannot alone deal with the situation. 

The vast power and money which organized crime has drawn from 
gambling through interstate operations is such that Congress, and only 
Congress, can curb. This is the goal to which these three bills are 
directed, and it is somewhat facetious, we think, to challenge them as 
invasions of the legitimate provinces of State control. 

Senator McFarland, I commend the fair-mindedness of this com- 
mittee for including in these hearings S. 2116, which is the gambling- 
information bill prepared as a result of the splendid work of Senator 
McFarland’s committee last year, included so that the committee may 
consider this slightly divergent ne at the same time that it is 
studying the crime committee’s bill. 

It seems appropriate to discuss first specifically S. 2116, the McFar- 
land bill, and S. 1563, which is the similar bill sponsored by our com- 
mittee. We should not lose sight of the similarity between the ulti- 
mate objectives of these two proposals. The two committees reached 
identical conclusions as to the fact that gambling is the backbone of 
organized crime, that illegal bookmaking is, in turn, the heart of 
gambling, and that the best place to strike at illegal bookmaking is 
where it depends on the rapid transmission in interstate commerce of 
highly specialized betting information from the race tracks of the 
country. 

Both these bills, S. 2116 and S. 1563, are aimed at this vulnerable 
point. It is regrettable, we think, that so sharp a conflict has seem- 
ingly developed between the advocates of one approach and the advo- 
cates of the other. The differences between the two seem, relatively 
speaking, trifling in relation to the objective to be achieved, and we 
respectfully urge your committee to act favorably on this subject 
matter, regardless of which proposal might ultimately be favored. 

It is our sincere belief that S. 1563 is a gS erence legislative 
technique for striking at this type of gambling information. It repre- 
sents a licensing system which would be administered by the Federal 
Communications Commission and would be directed at all persons who 
disseminate such information, with the exception of news-gathering 
agencies, newspapers, and radio-broadcasting stations. 

In choosing this device, I wish first to stress that our committee 
believes the problem is regulatory and not a simple criminal matter. 
Earlier witnesses commenting on this bill seemed frequently to have 
misunderstood this point. Some of this information may legitimately 
be transmitted by exempted news-gathering agencies, by newspapers, 
and by broadcasters. Some may also be legitimately transmitted 
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from one State to the other; for example, into the State of Nevada, 
where horse rooms and bookmaking are legal; and into any other State 
which may choose, possibly in the future, to adopt this attitude toward 
gambling. 

Some such information might also legitimately be transmitted in 
foreign commerce to or from neighboring countries. In short, there 
will actually be a number of applicants who may qualify outside the 
exemptions in S. 1563 and whose activities will not in any way be 
contributing to the illegal activities which Congress is attempting to 
control. 

This alone seems to be an overwhelming argument against the im- 
position of a flat criminal prohibition which would strike at everyone 
indiscriminately. 

But, Mr. Chairman, the regulatory device also has other advan- 
tages. The first, and I might add primary, offender in this field 
today, as is common knowledge, is the Continental Press Service, 
which is operated by heirs of the old Capone empire. This organiza- 
tion has vast resources and has already come through many meta- 
morphoses, possibly on the advice of highly skilled legal counsel, to 
avoid the efforts of local officials to bring it to account. Its use of 
subsidiary corporations, of blind, independent contractors, and other 
evasive tactics has been little short of masterful. 

Certainly it is obvious that a vigilant regulatory body making 
flexible applications of definite standards will be more effective in 
supervising this elusive enterprise than any arbitrary criminal pro- 
hibition “SBR Congress could write into law. 

The FCC is, of course, we think, the appropriate body to apply 
these standards which require constant administrative vigilance. It 
is not being asked—that is, the Commission is not—to take on a police 
function to any greater extent than it now polices all the regulations 
and standards which have been imposed on the communications 
industry. 

The objections which the Federal Communications Commission 
first raised as to the extent of the burden that would be imposed upon 
it were well founded at the time when it was first suggested that all 
distributors be licensed. The exemptions subsequently written into 
the bill were, in part, a recognition of the absolute freedom to which 
legitimate news agencies are entitled. The result is that the bill as it 
now stands could not, we think, under any conceivable circumstances 
impose extensive or continuous burdens of unreasonable magnitude on 
the Federal Communications Commission, 

Some may contend that legitimate news-gathering agencies might 
at some future time make their activities available to purveyors of 
illegal gambling information. If that should occur, and we think it 
quite unlikely but nevertheless within the realm of possibility, that 
problem can be dealt with in the future. 

Mr. Chairman, the Department of Justice representative before 
your committee pointed out that while newspaper publication involves 
delay, radio broadcasting, being simultaneous, is peculiarly suscep- 
tible to use for the dissemination of gambling information. 

In this connection the attention of the committee is drawn to section 
1303 of the companion bill, S. 1624, another Crime Committee bill now 
pending before this committee, which flatly prohibits the broadcasting 
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of “information concerning any gambling enterprise” over any licensed 
broadcasting station. 

This would meet the objection, and we think it emphasizes the fact 
that the Crime Committee bills pending here today were developed 
as a pattern and might be considered together in their relation one 
to the other. 

The Department of Justice also raised a question as to whether the 
test “newspaper of general circulation” would be adequate to strike 
at scratch sheets, racing forms, and so forth. There is an extensive 
body of law defining this phrase in connection with various public 
statutes of nearly every State. A newspaper of general circulation 
is what the phrase implies; a newspaper not directed to a specific 
interest, group, or narrow as opposed to general distribution. 

Neither a scratch sheet published for a narrow segment of the pub- 
lic which is interested in horse racing, nor an artisan’s trade paper 
would come within this court-made definition. The phrase with its 
body of court decisions seems a more adequate way to draw the delli- 
cate line between legitimate and illegitimate publications than any 
more extensive definition. It is calculated and intended to leave the 
Federal Communications Commission with some discretion which is 
believed to be highly desirable. 

The Department of Justice comments appear to reflect a misunder- 
standing as to the purpose and operation of subsection (f) of this 
bill, S. 1563. Although the language was indeed based upon section 
5 (a) of S. 3358, it is used for a different purpose. Onward trans- 
mission of gambling information by persons who receive it at the 
drops of an interestate carrier would in most cases not involve further 
interstate transmission and would therefore not come within the 
provisions of S. 1563. 

Such persons are not therefore required to be licensed and are not 
subject to any direct regulation. 

Mr. Chairman, the purpose of subsection (f) was twofold: To ex- 
pose such persons to local enforcement agencies by requiring them to 
reveal themselves; and to require further that the interstate carrier 
who provides the drops must advise the Commission accurately of 
such onward transmission so that the Commission may take the same 
into account when appraising the interstate carrier’s right to a license. 

This and only this is sought to be accomplished by subsection (f) 
and an explanation of its scope in the light of the foregoing would 
be ineffective and meaningless, we think. 

It would seem that the direct criminal approach to this problem, 
which is preferred by Mr. Coy, by the Federal Communications Com- 
mission, would be unsuitable and unrealistic; while the regulatory 
approach which we submit respectfully is precise, is appropriate, and 
holds out every promise of being effective. 

Now, Mr. Chairman, I would like to diseuss one point on which 
I think the FCC has misunderstood the provisions of S. 1563, namely, 
in its conclusion that an organization like the AP might lose its exemp- 
tion if it took on any customers other than newspapers of general 
circulation. 

This provision has an additional qualification which may have been 
overlooked. Such additional subscribers would have to take gam- 
bling information as defined in the act, which could of course be 
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easily withheld unless a subscriber specifically wished it. In other 
words, the AP would be in nowise embarrassed by maintaining a ticker 
service in the Capitol unless it began to disseminate a large volume 
of gambling information. 

Furthermor e, even if it wished to do that, it would presumably have 
no difficulty in obtaining a license upon showing that such informa- 
tion was not being used for illegal gambling pur eoee 

Now, Senator Johnson, m: ay I refer to S. 1564, which is aimed with 
the direct criminal prohibition at the source of gambling information. 

Most of the race tracks of the country have tried to stop the flow 
of gambling information from their tracks over the wires of Conti 
nental Press. They have been largely, we think, unsuccessful. The 
purpose of this bill is to establish a eriminal crime which has three 
elements: (1) The transmission in interstate commerce of gambling 
information; (2) when such information has been obtained without 
the consent of the race-track proprietors; and (3) when the same 
intended to be used for illegal gambling purposes. 

This proposal under the bill as a vital part of our program is to 
strike at the interstate flow of gambling information. As Chairman 
Coy correctly pointed out to this committee, the regulatory device con 
tained in S. 1563 will not under any circumstances, we think, take 
hold at ence. There will be hearings, appeals, and other delays at the 
outset possibly. Meanwhile, this particular proposal, S. 1564, could 
become effective at once and would do much to cut off the flow of 
such information at its source. 

I must also take exception, if I may, to the analysis of this bill 
by the Department of Justice in that there is no intent or attempt 
to protect the »ropr ietar y interest of the sponsors of sporting events 
in news of such events. ’ This is by no means the essential element 
of the offense, and it will be noted that the bill itself carefully refrains 
from using the word “stolen” or any concept akin to larceny. In other 
words, to get away from the possible reflection that there is any inher- 
ent ownership. 

The offense depends on all of the three elements which I attempted 
to explain above. Its impact is on the act of interstate transmission, 
where Congress and Congress alone can strike, and the powers of the 
Federal Government to exclude this information as harmful to the 
welfare of the public seems beyond question. 

Mr. Chairman, with respect to S. 1624, 1 wish first to acknowledge 
two suggestions which seem to be sound and meritorious. Punch- 
boards and pusheards as referred to on page 2 at line 20 and there- 
after might be qualified pursuant to the suggestion of a witness here 
as of yesterday, so as to reach only such devices when they are designed 
for gambling purposes. This would exclude the innocuous amusement 
devices; and I feel confident I can speak for the entire membership 
in stating that there was no direct suggestion to strike at these in- 
nocuous amusement devices. 

Also I might say a word as to the suggestion of the Post Office 
Department as to the nonmailability and the return of forbidden items 
which likewise appears desirable and might be incorporated either 
into this bill or by reference into title 89 of the United States Code. 

In general, Mr. Chairman, this bill extends the present lottery law 
to include gambling enterprises, imposes a criminal prohibition on 
89895—51——8 
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the transmission of bets or wagers by telephone or telegraph in inter- 

state commerce, and gives a somewhat broader definition of devices 

which are to be brought within the Slot Machine Act of 1951, which 
yas enacted under your able leadership. 

I am not in agreement with the other views expressed by the Post- 
master General. I believe the addition of the words “gambling enter- 
prise,” not merely the word “gambling,” as referred to in the Post- 
master General’s letter, will present no difficulties as to applying the 
statute to bookmaking and other forms of gambling activity. 

Also, the prohibition contained in section 1301 at page 3, line 8, on 
advertising gambling enterprises should not be expanded, we think, 
by including letters, post cards, and so forth, since the latter are 
covered by a preceding clause beginning at line 9, page 2. 

Furthermore, Mr. Chairman, subparagraph (b) of section 1301 
does not presently include any new matter, since the committee did 
not feel, as a matter of policy, that the recipients of prohibited mate- 
rial should be penalized. The subsection is, therefore, a mere re- 
wording of the present law and should not be expanded without a 
new nella determination on this point. 

For the same reason, namely, that the bill merely amends an existing 
statute, the specific enumerations, letters, packages, postal cards, and 
so forth, are carried forward as they were originally enacted. While 
more general language might be substituted, we think, the present 
seems considerably broader than the obscenity statute and would 
probably be effective without any change on this account. 

The criticism made by the Postmaster General as to the possibilities 
of defeating the statute by conducting a lottery through a bona fide 
foreign publication admitted pursuant to the amendments submitted 
by our colleague, Senator Hunt, has weight; but it is felt perhaps this 
risk is overemphasized in the light of other prohibitions against using 
the mails in interstate commerce for any correspondence, payment, 
and so forth, in connection with the lottery or gambling enterprise. 

Without such an amendment as the State Department urges, the 
American reading public would be cut off from access to many splendid 
foreign publications which presently have wide readership here. This 
latter consideration, it seems to us, is the weightier of the two. 

Although some concern has been voiced as to the elimination of dis- 
crimination as between domestic and foreign newspapers and under- 
standably so, it is believed that on cereful analysis, this discrimination 
will be found to be unobjectionable. Congress has adhered to a pol- 
icy against allowing the advertisement and solicitation of domestic 
lottery enterprises for more than half a century. In expanding his 
domestic policy to include other gambling enterprises, bona fide for- 
eign publications would be excluded from this country. 

The distinction between a foreign gambling enterprise and a do- 
mestic one seems adequate to base discrimination upon without doing 
violence to any of the parties concerned. 

I respectfully urge, Mr. Chairman, this committee to reject the 
broad amendment relating to race tracks which was offered as a sub- 
stitute for the amendment proposed by Senator Hunt on the sug- 
gestion. The latter, Senator Hunt’s amendment, we think, is care- 
fully drawn to give proprietors the exemption necessary to allow 
legitimate race-track operations to be conducted with impunity. The 
former goes much further and would exempt all types of bookmaking, 
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and so forth, based upon legalized track racing from the entire opera- 
tion of the bill, thereby: we think, effectively destroying it. 

Similarly, Mr. Chairman, I hope the committee will reject the rec- 
ommendations made on behalf of the Western Union Telegraph Co. 
which we heard yesterday and which recommendations were to exempt 
common carriers from the provisions of this bill and also from S. 1563 
and S. 1564, because any carrier or any carrier’s agent who knowingly 
violates any of these laws should, we think, be brought to account. 
There is no justification for giving common carriers any greater ex- 
emption than this. 

That, Mr. Chairman, covers the statement which I desire to make; 
and again I wish to express very deep appreciation for your courtesy 
and consideration. 

The Cuairman. Of course we are very pleased to have you here, 
Senator, as you know. We are strugling with a very serious mat- 
ter, and you have a contribution to make. You are a member of the 
committee, and as a member of the committee you can make a con- 
tribution. 

But you have had a great deal of experience as chairman of the 
Crime Committee, and we are anxious to have the benefit of the things 
that you have learned about this subject. 

We are privileged today to have with us the general counsel of 
the FCC, Mr. Benedict Cottone, who is an expert in the common-car- 
rier field. I have asked him to come up here this morning and ask 
the witnesses some questions. I presume there will be no objection to 
that. 

Senator O’Conor. None whatsoever. I was about to say, Mr. Chair- 
man, in the earlier part, we felt most fortunate in that Senator 
Kefauver could be here, inasmuch as it was through his great leader- 
ship and initiation of this whole matter that the entire crime investiga- 
tion was projected. 

It did occur to me that po if he were heard and then whatever 
questions occur to counsel, they could be taken up altogether, if that 
would be satisfactory. 

The Cuarrman. Allright. I might add that last year Mr. Cottone 
gave the McFarland subcommittee at least 6 days of his time in going 
over that bill, which is now Senate bill 2116; and he was of great 
assistance to us. He understood the common-carrier phases of the 
legislation thoroughly, and he gave the McFarland committee great 
assistance. That is one reason we were so anxious to have him up 
here, to assist the committee today. 

Senator O’Conor. I might say, if I may, in that connection we 
found his advise very, very helpful. Not only did we have taken 
from the record the advice which he gave and which we read and 
considered, but we found it very, very helpful indeed; and I concur 
in all the Senator said as to his ability and his splendid grasp of this 
whole subject matter. 

The Cuamman. Mr. Cooper was the expert for this committee at 
the time the original bill was drafted and gave assistance to the 
McFarland committee. If Mr. Cooper has any questions we will 
expect him to ask them, too. 

All right, Senator Kefauver. You were formerly a member of this 
committee and you are now a member of the Judiciary Committee; 
so we feel as if you are still one of the family. 

Proceed in your own way, sir. 
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STATEMENT OF HON. ESTES KEFAUVER, UNITED STATES SENATOR 
FROM THE STATE OF TENNESSEE 


Senator Kerauver. Thank you, Mr. Chairman. I too feel that I 
am a member, one of the family, of this committee;because it has been 
very encouraging to me to see the continuing interest of this committee 
in the problem with which we have been dealing. 

I think there is very little that I can add, Mr. Chairman, to what 
Senator O’Conor has said or to the information that this committee 
already has on the general subject of these bills. 

I think one of the most remarkable, thorough, and useful hearings 
that has ever been conducted by a congressional committee was that 
conducted by this committee when Senator McFarland, as chairman 
of the subcommittee, went into the whole matter of the interstate wire 
communication problem as presented by the Continental Press. 

I think without going into the details of the legislation applicable 
to the rapid dissemination of information on horse and dog racing 
throughout the country, our committee found, as did the McFarland 
committee, that the Continental Press operation is the backbone of 
bookmaking operations. And the one thing that could be done by 
the Congress, which of course falls exclusively within the jurisdiction 
of the things that the Federal Government can do is to put as many 
blocks as it can in the way of the type of operation as carried on by 
Continental Press. 

Prior to the time the operation came into the hands of Mr. McBride, 
which was about 1939, the company, under the name it operated at 
that time, actually owned the bookmaking operations itself in various 
parts of the country. Around those bookmaking operations were, of 
course, other types of gambling; and these naturally generated other 
types of criminal activity. 

Mr. McBride came into the picture when the wire service company 
was passed over to him by the Annenberg interests. At this time the 
legal advice given to him was to have the company keep as far away 
from the bookmaking operations proper as it could. So they went 
through a good many legal gyrations in order to try to remove them- 
selves from too close contact with bookmaking operations. The re- 
sult was that dummy corporations which had charters in most cases, 
or dummy partnerships were set up as subdistributors. But actually 
the scheme of setting up corporations and partnerships as subdistribu- 
tors between Continental and the bookies was a sham. Continental 
either owned or controlled completely these subdistributors of the 
wire service. 

The usual case is that the dummies pay themselves so much a month 
or so much a week as salaries from revenue received from the sale of 
wire service to bookies or other distributors. Continental sets the 
rate the dummies pay to it for wire service according to what the 
traffic will bear; and at the end of the year, any balance held by these 
dummies is not paid out in dividends or distributed as profit, but is 
paid over to Continental. 

So, for all practical purposes, like the Howard Sports News and 
the subdistributors in Chicago, these disseminators of information for 
Continental are an integral part of the Continental operation. 

I thought the bill that was reported by this committee in the last 
Congress, after it considered the matter very thoroughly, was the best 
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way to make an effort to get at the problem. That is substantially the 
type of legislation that has been recommended in 1563. 

The other approach has been considered very fully by this commit- 
tee and also by the crime committee, and we believe an effort should 
be made at this time through the Federal communications licensing 
system to put out of operation the sort of business carried on by Con- 
tinental Press, where the major portion of its business is given so 
supplying information for the purpose of bookmaking and betting. 

Manifestly that es might not be, and I do not think it will 
be, the full answer. But someway or another we have to make a start, 
because the one great influence in the country that holds together the 
gambling operations, the method through which they know one an- 
other from one part of the country to the other, the nucleus that holds 
the national syndicates or the syndicates in the regions together, is 
the connection that they have with this wire operation. 

So I do want to urge that at the very earliest possible time the com- 
mittee carry on its good work in initiating, reporting and passing 
legislation dealing with the problems of Continental Press. 

The most notable legislation that has been passed in the interstate 
crime field in my opinion since the passage of the Lindbergh Act was 
the legislation reported by this committee and passed by Congress in 
the last session dealing with the interstate operation of slot machines. 

I want to say that that legislation has generally been very successful 
because the slot-machine industry has been dealt a very hard blow. 
Local people are doing something about slot machines—Governor 
Youngdahl, in Minnesota, the Legislature of California, Governor 
Lausche, in Ohio, Governor Stevenson, in Illinois, and many other 
States that I could mention. 

The Cuatrman. Governor Thornton, of Colorado. 

Senator Kerauver. Governor Thornton, of Colorado, and Governor 
Browning, of Tennessee, and we could go on down the list. The pas- 
sage of this bill has been the thing that is making it ver y hard for 
the slot-machine industry. It too has been operated on a syndicated 
basis. We find that many of the same people who are in the slot- 
machine industry are also in other types of operations. 

But we do find also that a great deal of assistance is given to the 
operation of organized crime through the manufacture and interstate 
shipment of other types of gambling devices. By the way, Mr. Chair- 
man, Mr. George Robinson, who was associate counsel of the com- 
mittee during the time that I had the pleasure of being its chairman, 
is here. He is one of the assistant counsels for the Air Force. 

He got a leave of absence from the Air Force to be with us and his 
work with the committee was very outstanding, particularly in the 
Chicago area. Under his guidance as associate counsel, we went into 
the matter of the manufacture of these gambling devices and equip- 
ment, their dissemination, to whom they were sold, and how the oper- 
ations were conducted. 

Mr. Robinson is back here. If it is satisfactory with the committee, 
I would like to ask him to come around and sit with us. 

The Cuatrrman. We would be very happy to have him. 

Senator Krerauver. We had the testimony of some of these manu- 
facturers of types of gambling devices other than slot machines. 
Some of these devices were crooked, and others were not fixed—the 
dice and roulette wheels for example. 
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But the testimony shows that some of these concerns are operated 
by the syndicates, that they are an integral part of their operation. 
It would be of tremendous help if the definition of a gambling device 
were enlarged so as to include roulette wheels, dice tables, and other 
kinds of operations as are defined in this bill. 

Mr. Chairman, I understood that in his testimony before us, Mr. 
Delaney, the Solicitor of the Post Office Department, recommended 
that the mail statute be amended in the form in which it is contained 
here. That, I think, would be a great accomplishment in this fight 
against the cartel of crime, if the clearance of some of these transac- 
tions through the mails in the manner as recommended by Mr. Delaney 
could be accomplished. 

We went into more details than the Interstate and Foreign Com- 
merce Committee under Senator McFarland did, as to how some of 
these people like C. J. Rich & Co. and Mooney and others operated. 
They use telephones, Western Union, and also send checks and clear 
their operations through the mails. They are very substantial opera- 
tions, and this statute would break that up; this bill would break it 
up and do a great deal to reduce it to a purely local operation. 

Mr. Chairman, throughout the country today the States’ attorneys 
general, the local prosecuting attorneys, many governors, State and 
private crime commissions, on the insistence and the backing of the 
people, are moving in and really doing something about this problem 
of crime. While it is a long-term effort, I think Senator O’Conor 
and those of us on the committee have been very much encouraged by 
the way local people are taking the ball and carrying it with 
enthusiasm. 

The McFarland committee and our committee, we feel, have laid 
the facts pretty well out. on the table so that the general picture is 
apparent to all. The sinister economic and business influence of these 
organized criminal elements, the very bad influence that they have been 
having upon law enforcement all over the country at all levels of 
Government, has been shown for all to see; and now that the American 

eople have the facts or at least have the pattern, it has been very 
ore to see the effort that they have been making on the local 

evel. 

We have not, however, insofar as legislation is concerned, matched 
the activity that they have taken. That has been true, I think, 
largely as a result of the continuance of our investigation and the 
hearing of testimony which had been necessary right up until almost 
recently. 

But now that the Senate committees are considering the bills, I am 
me that we are going to maintain our position of leadership in this 

eld. 

It is very fine, Mr. Chairman, that you and the members of this 
committee have granted early hearings on this problem and that you 
are at this session of Congress considering them. If Mr. Robinson 
has any particulars he wants to add or perhaps if members of the com- 
mittee or counsel have any details about what we found in Chicago 
and other parts of the country about the details of the wire service 
business, the shipment of gambling devices or the clearance of these 
gambling transactions which these bills aim at, I think he can furnish 
the reference to the page and chapter and verse. 
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The CHatrman. We appreciate your statement, Senator. I think 
that all of us are agreed on the scope and the seriousness of the prob- 
lem. The real question before this committee, however, is how we are 
going to deal with that problem. Unless Senator Bricker or Senator 
McFarland have any questions at this time, I would like to ask Mr. 
Cottone to interrogate the witnesses. 

Do you care to make any comment, Senators / 

Senator McFartanp. Mr. Chairman, I do not care to make any 
comment. I presume you have before the committee the difficulty in 
trying to enforce or do away with gambling by a limited bill such as 
this if you do not reach the new spapers. They do disseminate gam- 
bling information. There is no question about that. It was testified 
to. And this would only reach a very small portion of it. 

The thing that I would like to ask the Senator about would be this. 
You would have no objection to placing all of this enforcement, if your 
bill were adopted, in the Department of Justice, would you? 

Senator Keravuver. I would not; no, sir. That is, insofar as it 
pertains to the violation of the rules of the Federal Communications 
Commission to be enforced. 

Senator McFartanp. To place them in the courts. If you place it 
in the Federal Communications Commission on this licensing, you 
make an enforcement agency out of the FCC, and that is a thing that 
the FCC does not want to be. They have plenty of work to ‘do in 
the communications field. 

Senator O’Conor. Senator McFarland, if 1 can just answer, I think 
you are absolutely right. I think that there is certainly no disposition 
to thrust upon the FCC an impossible burden, or to just have them 
undertake something which has, you might say, never been thought 
of in any such administrative : agency. It may well be that the combi- 
nation of the Department of Justice in regard to the enforcement 
provisions, if and when the discretionary agency has passed upon 
the first questions and then some violations occur, may be just the 
thing. I think you are right. 

Senator McFaruanp. You must have a body that has investigators 
out to determine whether there is a v iolation of the laws. This bill 
would require in the FCC a larger staff than they have now. 

Senator O’Conor. And also have district attorneys all over the 
country. 

Senator McFarianp. And would require attorneys that would be 
specialized. Certainly you do not want to make your Federal Com- 
munications Commission a law-enforcement body. That is the diffi- 
culty with this bill as I see it. 

Senator Bricker. Mr. Chairman, just one comment on that. You 
have got a comparable situation in the Interstate Commerce Com- 
mission, of course, where any prosecutions of violations would be 
br ought about by the Department of Justice through the district at- 
torneys. Interstate Commerce Commission has to determine the 
violations. 

Senator McFarianp. But you have to find the violations. 

Senator Bricker. They have got to find them. The district at- 
torney does not have the facilities for finding them comparable to 


the Communications Commission or the Interstate Commerce 
Commission. 








116 ANTICRIME LEGISLATION 


Senator McFartanp. When you find violations of gambling in the 
Federal Communications Commission, their facilities are limited to 
find these gamblers. 

Senator Kerauver. The only finding under this bill would be with 
respect to the question as to whether the major portion of the business 
of someone who had applied for a license, was for the purpose of 
disseminating information that facilitated betting. 

Senator McFartanp. That is where the real test comes, finding 
out whether it is or not; and to determine that you have got to have 
a large number of investigators out in the field allthetime. You have 
the FBI; you have the Department of Justice working in this field; 
and why shift it over to the Federal Communications Commission ¢ 

Senator Kerauver. I do not see any reason why it would not be 
possible by a provision in this bill or by working arrangements be- 
tween the FCC and the Department of Justice to have an investiga- 
tion done by them. But the FCC would have to pass upon the question 
as to whether the major portion of the business was for legitimate 
or illegitimate purpose. 

Of course, if there was a violation by somebody, as Senator Bricker 
said, it would just be certified to the Department of Justice for prose- 
cution. I do not think it is contemplated under this bill or under 
the bill that you reported in the last session that each little operation 
down at the local level to be polic ~ there. 

Senator McFar.anp. There is a great deal of difference between 
the bill we reported and the one you iobbotet ‘ed. Our bill would pro- 
hibit the distribution of gambling information. This bill would 
permit it, under certain circumstances. 

Senator Keravver. Under this bill, a license would be refused where 
the major portion of their operation is for the facilitation of wagering. 

Senator McFartanp. That is a caustic question as to whether it is 
a mi yor portion or not, and one that you have got to have a staff out on. 

The best way, if you are going to get at this problem, is to prohibit 
it. You cannot have your cake and eat it, too, here. That is the point 
T am trying to make. 

Senator Keravver. It is our opinion, Senator McFarland, that this 
test laid down here would eliminate the present operation of Con- 
tinental Press, which is the one big monopolistic operation in the field 
today. Unless they can operate on a national scope or basis, and that 
is their main kind of business, I do not see how they can operate. 

Senator McFarnianp. It would do little good to eliminate one agency 
and have a dozen others spring up in its place. We all know that 
Continental Press does disseminate gambling information, and we 
want to reach that problem. 

But the way to reach it, do you not think, is to just prohibit it from 
being done? Why limit it? Why have a limitation on it? Why 
not just prohibit it? Let us get rid of it. 

Senator Keravver. I understood that that approach would, of 
course, require policing of each little operation in each part of the 
country which would, as IT believe Mr. Hoover said, get the Depart- 
ment of Justice in the hair of every local law-enforcement officer. 

Senator McFarianp. I know the Department of Justice does not 
like to do this job, maybe. But neither does the Federal Communica- 
tions Commission. If you are going to have two agencies, one or the 
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other, do it, the Department of Justice is in a better position to do it. 
That is their business. 

Senator Kerauver. Of course it is no unusual thing to have a test 
as to the type of person that can have a license. All the agencies do 
that. As a starter it certainly would do a great deal of good if they 
could deny a license to some operation whose primary business was 
for the purpose of enabling people to break the law. They should 
not have a right to have a license under those circ umstances. 

Senator McFartanp. You want the agency to do it that is the best 
qualified to do it, do you not, Senator ? 

Senator Kerauver. Yes, indeed; of course. But the agency that has 
the responsibility of saying whether a license should be issued or not 
under the circumstances set down as a criteria by Congress must be 
the Federal Communications Commission. 

Senator McFartanp. If you prohibit dissemination of this gam- 
bling information, then you do not have to have any license proposi- 
tion. You just prohibit it, and that is all there is to it. 

Senator Kerauver. There are two approaches you can take, One 
is on the license basis, which we think would break the backbone of 
any big concern trying to operate on a Nation-wide basis. The other 
is to have local prosecution of a fellow by the Department of Justice 
who might be disseminating information. 

Our feeling was that this committee had decided against the latter 
approach, that Congress did not want to give the FBI that much of 
an additional job, because manifestly it would take a tremendous 
number of agents to police the local fellow and a check on what he 
was doing. 

It would be getting the Federal Government to a pretty considerable 
extent into local law-enforcement operations. 

Senator McFarianp. To prohibit it from being distributed at all? 

Senator Kerauver. Because you would necessarily have to have 
agents around at the place where it was being sent and received, in 
many, many localities throughout the country. 

Senator McFarianp. If it is not being sent, you do not have to 
have them there. That is where the difference is from your licensing 
and prohibiting it from being sent. It just is not sent, and that is 
all there is to it. While under vour bill, you allow it to be sent and 
you allow it to be sent to newspapers and you have got to have a large 
number of investigators to determine what it is being used for. 

I want to call your attention to this— 

Senator Kerauver. Senator McFarland, if I may interrupt right 
there. The original test would be when hes filed an application 
or when it was being considered. One test question would be, “Who 
are you supplying?” I do not think it would be a terribly difficult job 
in looking at the persons to whom information is going to be sup- 
plied, to determine whether the m: jor portion of those proposed to 
use the information for legitimate purposes or illegal purposes, be- 
cause the findings of your committee and of our committee are avail- 
able, and whether that examination is made | wv the FBI or by the 
FCC it could be determined pretty well whether the ap —e ant’s op- 
eration was primarily for a legitimate purpose or primarily for an 
illegal purpose. 

At least that would be one method by which a big part of it would 


be blocked. 
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Senator McFarianp. I call your attention to this: A large num- 
ber of these bets are sold among the factory workers. They do not 
have to have this quick information for those bets at all. As a matter 
of fact, they do not use the quick information. 

Those are the people that need protection the same as the big op- 
erators that we are talking about. This bill would not reach that 
kind of people at all. They could take it from the newspapers. 

Senator Kerauver. Senator McFarland, is the question not divis- 
ible? I mean, can we not get at the big problem of stopping opera- 
tions like the Continental Press through a licensing system, and then 
if the Congress wants to get into the smaller part of it, I personally, 
of course, would be very happy to see something done about that. 

But it seems to me it is a divisible question and much good could 
be done in the first instance by not allowing the interstate commu- 
nications to be used by somebody whose primary objective is to facili- 
tate the violation of the laws of the States. 

Senator O’Conor. Senator McFarland, if I can just add a word 
there, of course it is not to be expected that it is going to be elimi- 
nated altogether, and that there is going to be a 100-percent elimina- 
tion. But it was our belief that in reading your bill which I have 
here, part of the time I think they are aiming at the same objective. 
Ours we thought was a proposal for regulatory steps rather than an 
outright prohibition. 

Of course the fact that the Congress had this bill in the Eighty- 
first Congress and it was not passed, we thought this would be prob- 
ably a medium or a partial approach to the objective which you, as a 
result of your leadership, pointed toward at the very early outset. 
I do not think there is quite as much difference between the two as 
has been indicated. 

Senator McFartanp. I would say there is a lot of difference be- 
tween the two. We considered this licensing proposition, and that 
is an easy way, I will admit, because it is not a very popular thing to 
try to restrict newspapers. Any time you go to bucking the news- 
papers, it is not a popular thing to do. 

But what we are trying to do here is reach the problem, and if we 
do not have it all before us now, we never will have it. If we are 
going to try to reach it, let us try to reach it. 

Senator Bricker. Mr. Chairman, may I ask a question? Senator 
Kefauver, you mentioned the licensing of those whose principal busi- 
ness is the dissemination of gambling information, information avail- 
able for gambling purposes. Could you cite an instance of where the 
principal business would be legitimate, and incident to the business 
might be the dissemination of gambling information? 

Senator Keravuver. The wire services, UP, AP, and INS. Their 
principal business, I guess, that 99 percent of it, is other than things 
on which gambling is based. Of course, they do send the results to the 
papers, the results of horse races and what not, but that is not their 
principal business. 

Senator Bricker. You feel it would be impossible, then, to prohibit 
the dissemination over the Associated Press wires of information 
which would be available for gambling purposes? 

Senator Kerauver. Of course, it would not be impossible to do. 
But what we are striking at here is the horse room and the bookie who 
must have, particularly in the big horse rooms, immediate informa- 
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tion of the condition of the track, how the last race came out, and so 
forth, in order to pay off the people. This instantaneous information 
on the races as they are being run, stimulates and encourages betting on 
succeeding races. 

Senator Bricker. Would it be possible over the Associated Press 
wires and the United Press wires for some organization who is, say, 
successor to the Continental News Service to send that information ? 

Senator Keravuver. The nature of their transaction is that they send 
it only to the press. And, of course, it comes out so much later that it 
would not be the immediate benefit to the better that Continental Press 
offers through its service to bookmakers. 

pothere Bricker. What about the use of Western Union or the tele- 
phone lines for the same purpose by an organization comparable to 
Continental Press without its own leased wires? If the wires of 
Western Union or the telephone lines were used principally for legiti- 
mate business, could they not use those in the same way ? 

Senator Kerauver. They do it already; but they do it as a result of 
what they get from Continental Press. In other words, the informa- 
tion comes to Chicago; from Chicago it will be fanned out, let us say, 
to Howard News Service in Baltimore. From the Howard News 
Service it may be fanned out to 20 smaller fellows by Western Union 
tickers. Then these smaller fellows have telephones by which they 
either call out, each one of them, to 25 or 30 still smaller fellows, or 
the smaller fellows may call into them for information. 

The general gathering and dissemination of racing information by 
Continental Press over its arterial system is the heart ‘of this operation 
throughout the country. Without the Continental Press, the telephone 
fellow could not really operate, because in the first place, he would have 
the very difficult problem of getting the news out of the race track. 

The Continental Press through a subterfuge operates its news- 
gathering business through telescopic stations outside the tracks. It 
steals the news from the race tracks. A person who is just a little 
fellow on the telephone could not afford to have that expensive facility. 
He must have and is dependent on this big octopus from which he 
draws his information. 

Senator Bricker. What I am trying to get at is whether under the 
licensing system it would be possible for an organization comparable 
to the Continental Press to completely get around the terms of your 
bill here. 

Senator Kerauver. No, sir. If they operated across State lines 
on the telephone, they would come under the terms of it. Our opinion 
is that this bill would break the great big system that fans out all over 
the country. We think that when this is ‘accomplished, the problem 
will then be reduced to a local one and the local people will be able 
to deal with it. 

Admittedly, it would not be as complete a stoppage as what Senator 
McFarland is talking about. But there are a lot of complications 
and an awful lot of policing involved if the little individual operations 
have to be gone into. So I would hope we would at least make a 
start in getting at the big part of it, and then if that does not do the 
job, we can try the other, or try them simultaneously. 

Senator Bricker. What I was trying to get at was the question of 
whether or not it would do the job or just temporarily delay it. 
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Senator Kreravver. I think it would do 80 percent of the job, Sen- 
ator Bricker. The amount they pay, for instance, to steal informa- 
tion out of the track, is considerable. They have these teams which 
cover each track. That is a very expensive business to begin with. 
A small fellow operating with a telephone could not stand that kind 
of traffic. It has got to be on a Nation-wide basis to justify it. 

Senator McFartanp. The main thing this bill would do, and about 
all it would do, would be to stop the quick service. The newspapers 
are put out within a very short time after they get this service. They 
have regular newspapers or special papers that put out this news. 
This would slow it down. 

To that extent, of course, it would hinder them; but it would not 
stop the bookmakers from getting the news from the papers hour by 
hour. The only thing it would do would be to slow it down somewhat. 

Senator Kerauver. It would stop the horse rooms. All over the 
country we found people sitting around in these horse rooms, and of 
course they are dens of iniquity for other types of crime. We found 
that there are many more of these rooms than we anticipated. It 
would stop the horse rooms. It would stop the sort ‘of operation—— 

Senator McFartanp. It would stop the quick service, then, but it 
would not stop this, Senator. lam sure that you found in your testi- 
mony that a large number of these betting tickets are sold at news- 
stands and are sold even in factories, where they have their agents. 
That would go on, because the information as far as that part of the 
operation is concerned could be obtained from the publication of news- 
papers. The quick service does not apply to that, and it would not 
reach it at all. 

It would stop maybe the big gambler from putting his bets back 
quickly, but it would not stop the little boys. 

Senator Magnuson. Is not what you are talking about, though, 
Senator McFarland, a local-enforcement problem more or less? 

Senator McF ar ann. All of it is local. 

Senator O’Conor. That is why, Senator Magnuson—you put your 
finger right on it—we have attempted to leave that to local enforce- 
ment; realizing that, of course, there is going to be some of it going 
on permanently or forever. But those things which are of a loc alized 
nature and on a very minor or small scale are to be allowed to remain 
local. But here in the big horse rooms—— 

senator Magnuson. The local fellow that bets on a horse looks up 
the entries, which nobody can stop anybody from publishing, that 
such and such a horse is going to run tomorrow in the Derby, for in- 
stance. He makes a bet, and he does not want that quick news service. 
He may come back the next day to find out that his horse won, or 

if he lost, he does not come back, which is a local problem. 

Senator Keravuver. It would also stop this, which these big-time 
professionals say is very necessary, and that is, say, Carroll sees he 
Is getting too much money on a particular horse in St. Louis; or 
Mooney. Then he lays off with Greenberg or Goldberg over across the 
river from Cincinnati. 

Or he may have a man at a track and immediately before the race 
he gets the news from Continental about what the situation is. So 
he will telephone immediately to his man at the track to go apd bet 
so much to even up the bet. They call that comeback money. 
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All that sort of operation is really bigtime business. If you can kill 
that, it isa tremendous advance. 

Senator McFaruanp. Senator, you do not have any information 
as to what percent of this business is by these big boys and what is 
by the mass business among the public? ~ 

Senator Kerauver. I have a general idea about it. 

Senator McFartanp. The money that is generally made is made off 
the public as a whole and not just off a few gamblers. 

Senator Keravver. I know. But of course it is hard, as the matter 
now stands, to divide up just how much of the gambling Continental 
Press through its news service is responsible for. My feeling is that 
if you woul d cut out Continental Press as of tod: ay, you would kill SO 
percent of the bookmaking business. 

Senator McFartanp. The thing about it is, here are the odds and 
the scratches and jockey changes and weights and probable winners, 
all of those things. The people that study this gambling look at a 
paper, at a newspaper, and they study it in ahead of time. If they 

can get that information through the newspapers, they can go ahead 

a make their bets. They may be a little bit slower, and you will slow 
it down a little bit. But the point is, they will find ways and means, 
if the information is transmitted. It is a partial proposition. 

I do not want to labor the matter. Mr. Chairman, that is all the 
questions I want to ask, Mr. Cottone here has made quite a study of 
this, and the FCC has made their investigation of Western Union. 
He was with us all through our consideration of this last bill. I am 
sure that he can ask some very important questions. 

The CuatrMan,. All right, Mr. Cottone. 

Mr. Corronr. Thank you, Senator Johnson. May I say first, Mr. 
Chairman, that I hope Senators Kefauver and O’Conor understand 
that our differences with you on the problem under consideration, I 
think, have been well stated by Senator Johnson, differences with re- 
spect to whether the approach in S. 1563 is the most effective approach. 

Our own views on the subject, I think, coincide almost identically 
with those of the Senate Committee on Organized Crime and this 
committee in hoping for and desiring the most effective kind of legis- 
lation to deal with what we regard, as you do, a very serious evil that 
permeates into all phases of our national life. 

I hope that it will be understood that the spirit of my questions is 
only to explore possible areas where we have had previous disagree- 
ments, in an attempt by my questions to see if we cannot arrive at 
areas of agreement on points of view. 

Senator O’Conor. That is why I attempted to emphasize that very 
point along your line. 

Mr. Corrone. I appreciate that, sir. Senator O’Conor, I take it 
from your statement that you would feel that if the only purpose of 
the licensing scheme that is set up by S. 1563 were to provide a vehicle 
where an administrative agency is in effect making a judgment as 
to what constitutes criminal conduct, which is punishable on or after 
that date if it is not covered by a license, you would disagree with 
that scheme as a proper way of dealing with the problem. Am I cor- 
rect in that ? 

Senator O’Conor. Generally. As I attempted to explain at the 
outset, I had felt that if we distinguished between what would be a 
regulatory approach and one of absolute prohibition, our thought 
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had been that the administrative agency which had the over-all super- 
vision and jurisdiction and the-continuing vigilance would be in a 
position to observe and to give attention to that one phase of it. 

Mr. Corronr. In other words, there woud be justification if there 
was a reason for regulation of the licensees, who would receive licenses 
from the Commission ¢ 

Senator O’Conor. That is right. 

Mr. Corronr. An] if there is no such reason, you would have a ques- 
tion as to whether the licensing scheme is a proper way to deal with 
the problem ? 

Senator O’Conor. Naturally it is an uncharted field so far. It is 
nothing in which you have any precise experience to go on; and of 
course it is a broad Nation-wide problem which heretofore has not 
been aimed at or grappled with so that you have actual experience 
to goon. Lagree entirely that it is not easy, sir. 

Mr. Corrone. Do you agree that at least one of the things that is 
accomplished by this bill is to make the definition of what constitutes 
criminal conduct depend upon a determination by an administrative 
agency ¢ 

Senator O’Conor. As I said earlier, Mr. Cottone, I do not think 
any more than any other determination by the FCC in regard to a 
number of so-called policing requirements that are now assumed by it. 
Of course, to be sure, it would be necessary for the FCC, as it would 
be for any agency that took it, to pass upon a given question and, to 
use your word, determine criminal conduct to that degree. 

Mr. Corrone. Does not the criminal conduct arise merely out of the 
fact that the Commission has refused to issue a license, and not out of 
the determination by the Commission that the conduct proposed to be 
engaged in by the particular licensee is an undesirable kind of conduct 
from the standpoint of public morals? 

Senator O’Conor. I see your point. Of course that is right. The 
one leads to the other, however, very definitely. 

Mr. Corrone. There is a distinction, is there not, in that in the one 
case, the purpose is a licensing for the purpose of future regulation, 
in the case of the licenses presently issued by the FCC? 

Senator O’Conor. I think that is right. And that follows Senator 
McFarland’s observation that one would permit it and the other would 
slightly prohibit it, 

Mr. Corrone. Let me ask you this, then: Do you believe that it is 
a desirable thing for a definition of criminal conduct to have to be made 
to depend upon a determination by an administrative agency? In 
other words, it is not specifically defined in the law, but it depends 
upon administrative judgment which says this, that, or the other con- 
duct that is engaged in by a particular person will become a criminal 
activity if it is not discontinued on or after a certain date. 

Senator O’Conor. I do not think, Mr. Cottone, that is really the 
point at issue. I think the application and the desired intention of 
the license is to be preceded by certain matters which the FCC would 
look into, and which in our humble opinion is the only agency that 
really has the means of looking into and could very well refuse, if 
certain conduct had been established. 7 

Mr. Corrone. My point is: Is not the final effect of the Commis- 
sion’s action to establish a certain course of conduct as illegal and 
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criminally punishable if the Commission decides that a license is to be 
refused ? 

Senator O’Conor. That is very true; yes, sir. 

Senator Keravver. It does not necessarily have to be that way. 

Senator O’Conor. It is very much like the denial of a license to a 
radio station for certain reasons. : 

Mr. Corrone. I wonder if it is? 

Senator O’Conor. The same as the denial of a license for a radio 
station. Are there not these specific conditions under which a license 
may be denied specified under the Communications Act, and are there 
not reasons related to the desirability or undesirability of a licensee 
for that particular person later ? 

Mr. Corronr. Apparently you feel that there is a regulatory pur- 
pose that is served by S. 1563 and there would be a function of regu- 
lation that the Commission would perform in respect of those who 
could receive licenses in this field. 

Senator O’Conor. I do. 

Mr. Corrons. Will you correct me if I am wrong in stating the 
types of persons whom we can presently conceive could be licensed 
under the bill S. 1563. I think you mentioned the person who dis- 
seminates gambling information in the State of Nevada, where off-the- 
track betting is legal. 

Senator O’Conor. We took that as an extreme case of where a 
State presently permits and allows not only the gambling at the race 
tracks like in a number of other States, but also in off-the-track spots. 

Mr. Corrone. Then I am correct, I take it, that that is one of the 
types of persons who would receive a license under this bill ? 

Senator O’Conor. Yes. 

Mr. Corrone. And another person is a person who would transmit 
this type of information into a foreign country. 

Senator O’Conor. That is true, 

Mr. Corrone. And there is a third category, I believe it was men- 
tioned by Senator Kefauver, namely, the press associations who might 
incidentally transmit to persons other than newspapers of general 
circulation or to persons other than broadcasting stations, informa- 
tion that might conceivably be of some use to gamblers. Am I cor- 
rect in that, Senator Kefauver ? 

Senator Kerauver. Yes; I think that is right. 

Mr. Corrone. So that three categories of persons, at least, would 
have to come to the Commission for licenses. Are there any others 
that I overlooked that you may have mentioned ? 

Senator O’Conor. I think you have covered them all. 

Mr. Corronr. I wonder again for our clarification—because we 
have attempted to ascertain what conceivable type of regulatory pro- 
gram the Commission could apply to that type of person who would 
be a legitimate licensee—if you could tell us what you would con- 
template as the kind of regulation or regulatory program that the 
Commission could apply to such licenses as it does, for example, to a 
broadcasting station in regulating the types of transmissions, the 
kind of station that it shall be, the question of various regulations 
relating to interference with other stations, and a host of other things 
that are of that nature? 

Senator Kerauver. Are you not overlooking the fact that the FCC, 
being a regulatory agency, in establishing who should and who should 
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not be given a license, is not required to have the same detailed kind 
of proof that you have in the prosecution of a criminal case ¢ 

I take it that the FCC regulation under which you may prohibit 
a radio station going to someone who uses obscene language Involves 
a matter of judgment based on the facts that are presented. 

I think you people of FCC are looking for evils and difficulties that 
are not there. A person comes in; for example he can show to whom 
he expects to disseminate information. The information regarding 
who these people are is readily available, I am sure. If you wanted 
to turn over to the FBI the responsibility of giving you the infor- 
mation about who they are, the FBI would certainly cooperate. 

So it is not a matter requiring information as to criminal conduct 
nor of determining whether it 1s going to be used for criminal pur- 
poses, that is requiring the same kind of proof that you would need 
to have in presenting a criminal case. 

Mr. Corrone. Senator, I think you misunderstood my question. 
I was not addressing myself now to the kind of considerations that 
would govern the Commission in deciding who should be given a 
license. I was addressing myself to what I believe to be Senator 
O’Conor’s point, that the reason for a licensing system here is because 
a regulatory approach is required in this field. 

I think that we can agree that traditionally the regulatory approach 
in any licensing scheme has been, let us say, that of the Interstate 
Commerce Commission, who was required to issue certificates of con- 
venience and necessity. But they issue those certificates in the light 
of considerations related to the regulation of common carriers, which 
are considerations such as the limitation of competition, whether fair 
and reasonable rates to the public may be expected to result; and a 
regulatory program is designed to assure that common carriers give 
fair and re: asonable service ‘to the public and reasonable rates. 

I was trying to cast this into the same kind of regulatory approach, 
if there is one, and to obtain clarification on the record if I could. 

Senator Keravver. Is this not the situation, sir—I mean, these 
technicalities are important, of course, but they can be worked out— 
that what we are trying to do here is just to say that the Legislature 
of the Federal Government does not want its interstate facilities used 
where the main purpose is going to be for an unlawful purpose. I 
mean simply that we just do not want our wire services used for that 
kind of purpose. 

Mr. Corronr. I take it you agree with the premise on which I 
started out, that your purpose is a prohibitory purpose here; the use 
of a license scheme for prohibitory rather than a regulatory purpose. 

Senator Kreravver. Just as you prohibit an applic: ant who is going 
to use his radio station for obscenity, you prohibit him—— 

Mr. Corrone. There is a provision in the Criminal Code that ex- 
pressly prohibits obscenity on the radio. In other words, there is a 
regulatory standard that is prescribed in the statute for the conduct 
of a radio station. 

Senator Keravver. I think that a very bright man like yourself 
who is familiar with it could in a very short time get this statute into 
shape so that you could do the public a tremendous amount of good 
for which you would be applauded, rather than trying to pick faults 
and difficulties. 
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Mr. Corrone. Senator, I was hoping that that was the purpose of 
this meeting, was for us to arrive at some area where there would be 
agreement. 

Senator Kerauver. But you start off on the premise, though, that 
you just do not want to have anything to do with it. 

Mr. Corrone. No, sir. I think, Senator, you are mistaken in that. 
I think we have said most forcefully time and again that the Com- 
mission recognizes its legitimate responsibility in this field; and if 
you will consult the legislation that we advocated, and indeed the 
legislation that was reported out favorably by this committee, you 
will see that the Commission has alw ays taken the view that where 
the question of regulation of common carriers entered into this prob- 
lem, as in the respect of exercising authority to issue rules and regula- 
tions prohibiting the rendition of service by common carriers in pos- 
sible violation of State laws, the Commission accepted that respon- 
sibility. 

I think that I would respectfully differ that the Commission’s at- 
titude is one of being opposed to any kind of legislation in this field. 

Senator Keravuver. Then I am sorry if I misunderstood, but it 
seemed to me that the Commission just did not want to do in this field 
the same thing that it has done in the radio field, where a radio sta- 
tion is going to be used for a wrong sort of purpose in other words, 
of protecting the public interest by not giving a license. This bill 
just asks that you do the same thing. 

Mr. Corrone. Senator, do you recognize that in the radio field, the 
reason why licenses are required is that there is a scarcity of fre- 
quencies, and the Commission must make a selection of those who are 
best qualified to operate in the public interest ? 

Senator Keravver. | take it that is one reason; but also I think 
there must be a fundamental reason, namely, that you want to pro- 

tect the public against improper use of the air waves which come under 
the jurisdiction ‘of the Federal Government. 

Mr. Corrone. Yes; presumably to see to it that those persons are 
licensed who are capable of conducting operations in the public in- 
terest. May I ask you whether you would have a comparable situa- 
tion under this bill, whether the Commission would be called upon 
to review whether the particular types of operations of those who 
might have to be licensed under this bill are operations in the public 
interest, namely, to prescribe regulations as defining what kind of 
operations they may conduct ? 

Senator Kerauver. I think that is substantially what this means, 
that it is going to be primarily for a legitimate operation, and that 
is one thing. If it is primarily for the purposes of improper opera- 
tion, then that is something else. 

Mr. Corronge. May I ask you this question, Senator. In the case 
in which a person would have to receive a license because he is only 
incidentally, as distinguished from primarily, engaged in the dis- 
tribution of gambling information—perhaps the Associated Press 
or one of the press services might come under that category, if I 
understand you correctly—would not the Commission under that bill 
have to make a determination that the public interest would be served 
by the grant of that license ? 

And let us take another situation, where the only function that is 
being performed by one of these racing news services is the transmis- 


S9S95—51——9 





126 ANTICRIME LEGISLATION 


sion of information into the State of Nevada. Is it fair to say that the 
Commission would grant that license, and in granting that license 
would make a determination that the public interest would be served 
by the granting of that license? 

Senator Keravuver. As far as I am concerned, I would be very happy 
to see it applicable to the passing of information into the State of 
Nevada. That is a detail for the committee to work out. I do not 
think there is justification for applying a different rule to Nevada than 
to other States. 

Maybe you have some States that allow certain types of obscenity. 
I am sure yqur regulations as to what you can do on a Federal basis 
in the use of communications must apply generally without regard to 
the specific statute of a local State. 

Mr. Corronr. Then I would take it, Senator, that you believe that 
it would be rather anomalous for a Government agency to be licensing 
an operation and putting upon it its stamp or impression of approval 
and a finding of public interest in the case of permitting transmission 
of gambling information into the State of Nevada; whereas the same 
type of transmission into 47 other States would have to be found by 
the Commission to be against the public interest. 

Senator Kerauver. Frankly, I do not think the different rule should 
be applied for Nevada. 

Mr. Corrone. So your suggestion would be to amend this bill. 

Senator Kerauver. Of course, I think others may have the same 
opinion, but those are details that members of the committee can work 
out, 

Mr. Corronr. May I take you, then, to the point of the incidental 
transmission of gambling information, forgettmmg for the moment 
whether it is going into the State of Nevada, but it goes into a State 
in which such gambling off the tracks is illegal. Would not the Com- 
mission in the case of such an incidental use, finding that there was 
only an incidental use for the transmission of gambling information, 
similarly have to make a finding that a license would be issued and 
that the grant of a license would be in the public interest under those 
conditions, notwithstanding the fact that there is an incidental use 
of the facilities for gambling information ? 

Senator Kerauver. Maybe so. I think it would be on the broad 
terms of whether they are using the facilities of interstate commerce 
and the air for a good purpose. These are renewable every year. The 
people who apply for the applications are a mighty good test. If 
certain people who have criminal records are applying, you can get 
some information on that. 

Admittedly it would take some experience and some time, but they 
come in every year, and you have a pretty good record of what they 
have been doing. The records of the FBI, ¥ think, would be available 
to you concerning the Howard News Co., as to what sort of operation 
that was and as to what sort of operation Pioneer News was enga 
in. I do not think there would be a great deal of difficulty, and believe 
me, it would break the backbone of this horrible operation in the 
country today. 

Mr. Corrone. I was not addressing myself to that at the moment, 
Senator. What I was concerned with at the moment was that you 
would similarly have a situation where a Federal governmental agency 
would again be putting its stamp of approval in effect upon an opera- 
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tion which did involve an incidental use of its facilities for the trans- 
mission of gambling information; but nevertheless, because of the 
degree of use that was involved, it is to be found less contrary to public 
morals than a greater use of those facilities. 

Might I ask you in that respect: Is it not anomalous or undesirable 
for the Federal Government to be putting its own stamp of approval 
upon the transmission of any incidental use of facilities for gambling 
information, whether it be small or big, and particularly where the 
Federal Government must make a specific finding that it cannot deny 
this license because it cannot find it will be against the public interest ? 

Senator O’Conor. I think there is one error in your assumption. 
I do not think the Federal Government puts the stamp of approval 
on a thing because it is licensed any more than the Federal Govern- 
ment has been approving slot machines because it has been licensing 
them for years, or for liquor, because it has been issuing licenses for it. 

I think you have an entirely erroneous impression that just. because 
the Federal Government licenses something it is thereby approving it. 

Senator Krrauver. Of couse, as of now, the Federal Government by 
allowing the communications facilities to be used is in one sense of the 
word licensing or permitting the use—— 

Mr. Corronr. That is why we have suggested an outright criminal 
prohibition, Senator, because we do not think that governmental meas- 
ures or inactions which give a partial stamp or approval and then puts 
the Government in a position of discriminating against certain types 
of uses are good. That is the very point which I think is brought out 
here, the distinction between a 7 liome which deals with particular 
persons and a scheme which deals with the subject matter. We think it 
is a preferable and more effective approach to the problem by dealing 
with the subject matter of the materia] transmitted. 

May IL ask you this question, Senator! I believe that in S. 1624, deal- 
ing specifically with the subject matter, you have recognized that 
that is a sound approach insofar as, for example, you have prohibited 
information concerning gambling enterprises from publication in 
newspapers sent through the mails, and similarly in the statute re- 
lating to the broadcasting of lottery information which is again a 
complete criminal prohibition. 

I am asking you whether you in effect have not approved that as 
the desirable principle, the approach of an outright criminal prohibi- 
tion against the transmission of the subject matter as the desirable 
approach to this problem, and again more desirable to the approach 
of a licensing scheme. 

Senator Keravuver. It isa matter of weighing one against the other, 
I think, sir. Here Mr. Hoover comes up and says the FBI is burdened 
beyond all capacity at the present time, and that the Department of 
Justice simply cannot place men around at the end of all of these 
operations throughout the country; and you of course know what an 
extensive sort of network of operations it is. The Department does 
not have the manpower. And on the other hand, there is strong proba- 
bility that the local people would let up in their efforts if the Federal 
Government took over at the local level. 

Manifestly, if we wanted to change our general concept of leaving 
local law enforcement to the local people, and if we expanded the FBI 
as would be required, we would probably do a more effective job. but 
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it would involve looking at every little cafe and cigar place that may 
be in the bookmaking business. 

But our feeling is that there is not any justification for allowing 
the communications facilities to be used for something that is bad. We 
recognize that in other acts, and I cannot see why the Federal Com- 
munications Commission should not be glad of the opportunity of 
taking on the licensing power which is designed to eliminate these 
obviously sinister operations. 

I think you would certainly get at the heart of it. And if that did 
not do the job, then we could consider something else. But I think 
it would. 

Mr. Corrone. Senator, do you believe that after your committee 
has found these activities to be a most serious evil, so contrary to the 
public interest, that the American public would readily understand 
why the approach to this problem should be one of licensing or deter- 
mining whether the Continental Press shall be eligible for a license 
which would involve long and extensive proceedings before the Com- 
mission ¢ 

I am not now talking about the burdens involved in the licensing 
approach. Iam talking about the long and extensive proceedings be- 
fore the Commission involving the question of the establishment of 
appropriate rules and regulations to define many areas where there 
is doubt under this bill, and the res ison why it is in ‘the licensing scheme 
to a large measure is because there is doubt in being able to define 
those terms. 

But in having long and extensive—— 

Senator Macnuson. If there is any doubt about it, all you have to 
do is deny it. 

Senator Keravver. If I may answer your question, sir, your ques- 
tion is whether the American people are going to think this is the 
answer to all of the difficulty we have found. I think the American 
people will realize that it is not a complete answer. Perhaps there is 
no complete answer. But the American people would feel that we 
at least have done something about it, and at least in the field where 
unquestionably we have jurisdiction without infringing upon local 
oe that we have tried to block the use of interstate commerce 

facilities for illegal gambling purposes. 

I think the American people would applaud the effort. I think they 
are very much concerned about the fact that we are not doing anything 
now. All over the country we say, “Well, gosh, isn’t this Continental 
Press using your facilities, and doesn’t the Federal Government have 
jurisdiction’” It is awfully hard to answer the question. At least 
we can throw a few blocks in the way. 

The Cuamman. The Congress has adopted the policy of prohibition 
in dealing with many evils. I recall the ae kidnaping law; 
the transportation of prison goods; the Dyer Act, transportation of 
stolen automobiles across State lines; the Mann Act; the Harrison 
Narcotics Act—all of those are complete prohibitions. 

In this instance we are saying that it is not wrong to do it for some 
people, depending on the degree in which the act,is diluted with other 
things; but that it is wrong In some particulars. Then we set up this 
agency, the FCC, and they come in with a verdict and say it is wrong 
for this party; it is all right for this party. 
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That becomes a prohibition. We are prohibiting it in part, but we 
cause the FCC to Eentaine whether it is right in one case or whether 
it is not evil in another. That is the great difficulty, as I see it. 

Senator Magnuson. Mr. Chairman, in the case of those acts, the 
Dyer Act, the car was stolen; and in the Narcotics Act we allow the 
transportation of narcotics under certain conditions for legitimate 
rr and prohibit it for illegal purposes. 

The Cuatrrman. Yes; but we set standards up in the law. We do 
not say this man sitting out here can say whether that is all right or 
whether it is not-all right. In this case we are setting up the FCC 
to determine whether it 1s unlawful or whether it is lawful. 

Senator Maenuson. I do not see how you can prohibit legally the 
transportation of subject matter if in the end result it is not used for 
illegal purposes. 

The Cerapoakie Of course. Would not the FCC be up against that 
same sort of a proposition? How can they as an independent agency 
letermine what we cannot determine by law? That is what we are 
asking them to do. 

Senator Maanuson. I think they can tell pretty well the fellows 
that are using it in the wrong way. They can cancel their licenses. 

The Carman. But the fellow to whom the »y render that decision 
has got a right to procedure under the Administrative Procedure Act 
in the first instance: and then he has got a right to go to the courts 
in the second instance. We cannot set up an agency out here and 
let them decide arbitrarily the rights of the citizens of this country. 

Mr. Corronr. In the meantime they are entitled under the law to 
continue to operate, Senator Magnuson. 

Senator Maenuson. Of course, as a practical matter the fellows 
that are using it in that manner will not go into court. 

Senator Keravuver. At least going to court would not be any worse 
than it is now. They are operating now. Maybe the courts would 
finally decide that they could not operate. 

Mr. Corronr. The only point on that is not that there is anything 
bad in and of itself in the right to go to court; but the fact if there 
is a more effective way of dealing with this problem by making an 
outright prohibition against the kind of information, that in and of 
itself will serve as a deterrent, and cause a cessation of these opera- 
tions because these people will necessarily be continuing at their own 
risk and at the risk of criminal prosecution and of ending up in jail 
if you have a definitive statute such as the one I believe we have pro- 
posed, which only prohibits the transmission of bets, betting odds, 
and prices paid. 

Senator Magnuson, may I state this 

Senator Macnuson. I was just going to say, I just cannot get clear 
in my mind how you can prohibit and make a prohibitive statute 
against the transmission, s say, of what is paid at a track. I might 
want to know what is paid at a track and I have not bet on a horse 
at all. There are a lot of people-like that. 

Mr. Corrone. That is true. You may want to know the results 
of the lottery and you may have not participated in the lottery; yes. 
You have already passed the law prohibiting the transmission of lot- 
tery information over a broadcasting station, because you have in your 
judgment, as Congress, determined that that is a reasonable w ay to 
stamp out an evil that is to be averted. 
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Senator Maenuson.. Do the radio stations not still announce on 
their newscasts the result of the Irish sweepstakes ? 

Mr. Corrone. They do not, sir, as far as I know. 

Senator Maenuson. It is in every paper. 

Mr. Corrone. I think if you will check with the post office, at least 
I am so informed by the post office, until this proposed amendment 
here, which would make—— 

Senator Magnuson. I do not know. 

Mr. Corronr. Under the postal laws, if the paper is to be trans- 
mitted in the mails, that may not be published. 

Senator Maenuson. I do not know. 

Mr. Corrone. Apparently it is done in violation of of the law. But 
in answer to your question, Congress has prohibited specific conduct, 
I think, in every single one of the cases that Senator Johnson men- 
tioned—without regard to whether any other illegal objects might 
result from that conduct. 

The Cuamman. There is no twilight zone where some administra- 
tive body would determine whether it was good or whether it was evil. 
It was either evil or it was not evil. 

Senator Magnuson. May I have just one question of Senator Ke- 
fauver ? 

The Cuarrman. Certainly. 

Senator Magnuson. In your opinions, Senators Kefauver and 
O’Conor, S. 1563 and S. 1624 and 8S. 1564, the effect of these bills would 
stop the so-called services that you have mentioned here, or at least 
make it so impracticable for them to operate that you would hit at 
the big evil? 

Senator O’Conor. I agree with what Senator Kefauver said fully, 
and that is, while of course we would not expect that it would over- 
night completely blot it out, it would strike at a major section of the 
whole and would be very effective in reducing the present evils 
throughout the country. 

Senator Magnuson. One more question. I will not belabor the 
committee. I just want to ask this. In S. 1564, and the other bills, 
too, where you exempt newspapers of general circulation, would there 
be any objection to adding the word “periodicals”? I mean legiti- 
mate periodicals of general circulation such as trade papers. I merely 
submit that as a suggestion. 

Senator O’Conor. I do not think, Senator Magnuson, there would 
be any objection to that. 

Mr. Corrone. Senator Johnson, I wonder if one point could be clari- 
fied on the record that has been the subject, I think, of considerable 
discussion and controversy? That is whether there is a constitutional 
problem here involved in the passage of legislation on this subject 
which might involve infringements on the freedom of the press. 

It comes in in connection with the exemption of the transmission 
of information to newspapers of general circulation. As I under- 
stand Senators O’Conor and Kefauver, this would call for licensing 
of press associations under some conditions, even though they trans- 
mitted the betting information to newspapers and broadcasting 
stations. 

The Cuatrman. I wonder if the Senators could come back this 
afternoon? Ihave to go. I have a radio appointment at 1 o'clock. 
Or I could turn this over to Senator Magnuson or Senator Bricker. 





ANTICRIME LEGISLATION 131 


Could either of you come back, or both of you come back this after- 
noon? Can you come back, Senator Kefauver / 

Senator Keravuver. Mr. Chairman, I have an engagement down at 
the meeting of the Burley tobacco growers at 2 o’clock. I do not 
think I will be long. 

Senator O’Conor. I can be here, Mr. Chairman. 

The CuatrmMan. How about meeting here at 3 o’clock. Would that 
be all right? 

Senator Keravuver. That is all right with me. 

The Cuarrman. Would that be convenient for you, Senator Mag- 
nuson ¢ 

Senator Magnuson. Yes, Mr. Chairman, I can be back at 3 o’clock. 

The CuHarrman. We will recess, then, until 3 o’clock this afternoon. 

(Thereupon, at 12:45 p. m., a recess was taken until 3 p. m. of the 
same day.) 

AFTER RECESS 


The committee reconvened at 3 p. m., upon the expiration of the 
recess. 


STATEMENTS OF SENATORS KEFAUVER AND 0’CONOR—Resumed 


The Cuamman. The hearing will please come to order. 

Just before we broke up this morning you had a question, Mr. 
Cottone. 

Mr. Corrone. I think we had pending a question as to the possible 
constitutional problem, if there was one, in respect to the likelihood or 
possibility that certain agencies that disseminate information to the 
newspapers would be required to obtain a license. I think the ques- 
tion was whether it is conceived that there is any constitutional ques- 
tion involved in that possibility that relates to infringement of free- 
dom of the press. 

In other words, as I understood it, it was stated this morning that 
certain press associations who might be transmitting this information 
to newspapers would have to apply for a license because they were also 
transmitting it to other parties. 

Senator O’Conor. If i may just by way of preface to what Senator 
Kefauver may say, make this general observation : Of course, it would 
be a bold man who could sit in advance of the enactment of a given 
law and state with absolute certainty that it is most certain to run 
the test and will be declared constitutional by the Supreme Court of 
the United States, because no one knows better than the eminent coun- 
sel how many questions there are involved in that, but there are two 
comments in passing that I might make. 

One is that the Justice Department assisted in the drafting of this 
bill. Therefore, of course, to that extent we have reason to believe 
that they feel that it does meet the constitutional test. 

Secondly—and this goes to this particular question as well as to 
several other phases of the bill and that is I happen to have recalled 
the testimony of Attorney General McGrath on this very question 
under the chairmanship of Senator Kefauver when his testimony was 
given last March, and I looked it up at the recess both to see how 
specific and positive he was in support of the particular measure that 
our committee has sponsored. 
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I ask, Mr. Chairman, just for permission to read from, page 507 of 
the printed record a portion of his testimony, which is as follows, and 
he refers to the two different bills that are under consideration, or 
rather the two different versions, the regulatory measure such as is 
espoused here, and the measure on prohibition. 

Here is Senator MceGrath’s testimony: 


The anti-gambling-communications bill has made much slower progress. 
He has referred to the slot-machine bills and others first. 


For one thing, it presents a much more complicated problem. If the solution 
is to be the denial of the use of interstate communication facilities for organized 
gambling facilities, the solution must take into account the fact that except for 
those communications which constitute an actual consummation of bets the infor- 
mation on horse races and sports events, which is essential and useful to book- 
makers and gamblers, is equally legitimate news to which the public is entitled 
by means of the usual press and radio dissemination. Whatever legislation is 
involved must take into account the importance of maintaining the constitutional 
freedom of the press. 

In addition there is a difference of opinion as to whether it is preferable for 
the Federal Government to become involved in eriminal prosecutions of the 
gamblers who misuse the communication facilities or to make greater use of 
Federal regulatory power over interestate communication carriers through ad- 
ministrative and similar proceedings as the means of accomplishing the denial 
of facilities for legal purposes. The conference draft of the bill emphasizes and 
adopts the latter technique— 
which is of course the administrative one, and he says— 

That is the one that I personally prefer. 


The only reason I refer to it is that it of course does not obviously 
pass directly on the constitutional question to which you have referred 
but by indirection and the facts that the chief legal officer of the coun- 
try not only prefers it but indicates and his department has had a hand 
in the draftsmanship is the only proof that I ean—— 

Mr. Corrone. That is precisely why the question arose in my mind 
because that doubt has previously arisen in the Department of Justice. 
That very objection can be raised by virtue of the fact that the press 
is going to require license this year for information transmitted. 

The business of transmitting information to the press will require a 
license under S 1563 if what was stated this morning is correct. 

Senator Kerauver. Isn’t this the situation, sir: that while under the 
first amendment to the Constitution Congress cannot abridge the 
freeciom of speech or of the press, that doeesn’t mean that there can 
not be rules and regulations respecting the use of interstate facilities 
having to do with speech and the press. 

The newspaper has to have a license in order to operate, of course. 
The Communications Act does not abridge the principle of freedom 
of speech by providing that you cannot be profane and use obscenity 
over the communications system. It would not be an abridgment of 
the right of the press or of a right to use communications facilities to 
require the business must be for a legitimate purpose. 

I think that freedom of the press means freedom of the press when 
devoted to rightful, legitimate, and lawful purposes. There is some 
case—I have been trying to think of the name of it. You undoubtedly 
know of it. 

Mr. Corronr. The Michigan case is undoubtedly the one you are 
thinking of. It does not mean that any abridgment of the freedom 
of the press is a violation of the Constitution. 
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I subscribe to what you say and therefore I would take it from that 
answer that you would recognize that this particular provision re- 
quiring licensing no longer involves the fears that were formerly 
expressed here of a possible danger of infringement of the press’ 
freedom, that that question must be resolved in the light of how 
legitimate the activities of the press might be; is that correct ? 

Senator Keravuver. I think you have correctly stated the rule of 
law laid down by the Supreme Court. 

Mr. Corrone. So therefore if you look upon the kind of informa- 
tion that might be transmitted by the press as information which 
might conceivably be of some deleteri ious or harmful purpose, as for 
example if the press is transmitting or is receiving information that 
might be useful to gamblers and Congress makes that finding it is 
not an infringement of the press’ freedom for Congress to prohibit 
the publication or use of that information, or r: ather the use of the 
facilities of interstate commerce even to the press for that kind of 
information. 

Is that correct ¢ 

Senator Kerauver. I think that is correct. I think it follows the 
same rule as sending through the mail certain types of information, 
does it not? 

Mr. Corrong. In other words, I think by that you refer to the fact 
that you have specifically provided in S. 1624, with respect to the 
transmission of newspapers in the mails, that such newspapers which 
contain advertisements or solicitations of business in connection with 
gambling enterprise, adding that to the formal provisions with respect 
to lottery and gift enterprise, that that constitutes no infringement of 
the press to public. 

That is correct, is it not? 

Senator Keravuver. I think that is correct. 

Mr. Corrone. So that if the Congress were to feel then that some 
information that is published in newspapers and obtained through 
the medium of interstate communication facilities might have an 
effect of assisting gamblers, Congress could legitimately ban the trans- 
mission of that to the press ¢ 

Senator Keravuver. [ think that would necessarily follow. 

Mr. Corronr. And you would have no question then with a prima 
provision which says that information may not be transmitted to 
anyone whether it is the press or any other person, if it is the kind of 
information that Congress found to be of possible help to gamblers. 

Let us say, for example, betting odds or bets, information concern- 
ing bets or, for example, the prices paid on horse races. 

Senator Keravver. My personal opinion is that Congress could do 
that if it so desired. 

Mr. Corrone. May I ask you, then, the next question: can you con- 
ceive of any legitimate reason why there should be an exemption for 
the press, for example, in respect to their ability to receive by wire or 
radio the prices paid or betting odds with respect to horse races where 
Congress has found after a long investigation which your committee 
has conducted that such information may be likely to be of help to 
the gamblers in violating State laws? 

Senator Keravver. If you are asking me, I think that the important 
thing as of now is to break up this continental press operation, and 
I think the local people will pretty much take care of the rest. 

89895—51——10 
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We have got to make a start somewhere, from the national viewpoint. 
As Senator Magnuson pointed out this morning—a fellow getting 
information about what horses are going to run, and so forth, and 
dealing with this information locally presents a situation which I 
think the local people can probably handle better. 

I think that since interstate commerce factors are involved which 
fall within the peculiar jurisdiction of the Federal Government it 
should try to break up this system which is shown in the map in the 
McFarland hearings. This system is the heart stream of big-time 
bookmaking and horse betting and therefore of gambling in the United 
States. I think if you can deal this a death blow the rest will become 
exclusively a local matter that can be dealt with and handled locally. 

Senator McFarianp. That is the very thing, though, that these 
people who came in and testified said that they could not handle— 
this betting information as to betting odds. As long as they could 
find out the betting odds before the races they had no way of breaking 
it up. That was the thing they testified they wanted prevented. 

The thing here, though, if I might butt in, because I have got to 
go to the floor in a minute. 

Mr. Corrone. Certainly. 

Senator McFaruanp. One thing that worries me is this: other than 
their testimony—we can review it back but that is the substance of 
what it was. They all came and testified. 

The Cuatrman. Let us have the number of the bill. 

Senator McFarianp. Tam talking about §. 1563. 

Senator Krerauver. Who is it you are talking about? Could not 
break up what? 

Senator McFarianp. It was this betting information that they 
could not stop. 

Senator Kerauver. Who could not stop? 

Senator McFartanp. The local people. 

Do not misunderstand me. I think the local people can go a long 
ways on this whole picture if they just want to get to it and do it, 
but they did come in and plead with us to do a certain thing and that 
was one of the things they wanted done. They wanted to stop the 
giving of this information prior to the races. 

Senator Keravver. I do not mean to differ with you. Of course, the 
local part is important, but the testimony we had from people through- 
out the country was to the effect that if we could ever stop this inter- 
state wire service that 80 percent of the problem would be gone and 
the rest of it would nies itself into a situation which could be 
pretty well controlled locally. Take the situation in East St. Louis 
or any area where they do not enforce the law very well. These people 
whom I have in mind have a large office where they receive the infor- 
mation and they telephone it out or get it out in various and sundry 
ways. If they can only operate on the basis of what they get in the 
newspapers they can of course still carry on some operation, but it 
will certainly not be the big-time activities that we found. 

Senator McFartanp. That might be a matter of opinion. Natu- 
rally we want to get the best bill. That is our objective—to stop all 
the gambling we can—and if we can get a bill that will really be 
effective, I think all of us can agree that what we want to do if we 
—_ to stop it, let us stop it, and we are all striving to reach the same 
goal. 
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There are a few things about this bill, on this 8. 1563, that I think 
should be given a little consideration, Mr. Chairman—and then I have 
got to go tothe floor. It says here in section (b) : 

The Commission shall grant to any applicant therefor a license to disseminate 
information concerning horse-racing or dog-racing events, or to disseminate 
betting information concerning any other sporting events by means of interstate 
and foreign communications, by wire or radio, if such applicant shows to the 
satisfaction of the Commission that such information will not be disseminated 
primarily for use in facilitating gambling activities. 

In other words, you have got to set up a standard here, Let me 
give you an example. Here we have Caahett and everyone feels that. 
they should be allowed to have the baseball information inning by 
inning, play by play, coming over the news. Baseball is used for 
betting. There is no question about that. 

How are you going to determine whether it is primarily for bet- 
ting—gambling—and who is going to make that determination? You 
are putting that information in a Commission’s hands, By what 
standard are you going to gage it?) Are you going to say in accord- 
ance with the amount of money that is paid for it or just what is 
going to be your standard primarily ? 

I think you would have quite a little kick on it if you would say 
they have got to cut out broadcasting baseball games. What is the 
definition of “primarily” there? Even in horse racing you allow this 
information to go out and maybe they supply 10 newspapers and 
1 gambling house. Would the fact that the newspapers pay them 
more for the information be the test of “primarily,” or what is your 
test ? 

Those are the things that I think we have got to determine here. 
I would like to have your answer on that. What do you call “pri- 
marily”? 7 

Senator Kerauver. If you are asking me, I think the Commission, 
by its rules and regulatlions, would have to prescribe and define certain 
standards which would have to fall within and be not inconsistent with 
the authorization in and purpose of the law. 

If from your experience you can agree upon some better word than 
“primarily” in prescribing standards, I think that would be fine. 

Senator McFarianp. I do not say that I am an expert on the matter. 

Mr. Corrone. The Commission says it is not, either. 

Senator Kerauver. The Commission has the experience, but I think 
it would not be difficult to do. 

Mr. Corrone. Why not get it in the legislation then? They would 
probably like to have it spelled out there as to what it is, 

Senator Keravuver. I think your first consideration would be who it 
is that is applying and what their record has been. That would cer- 
tainly be one test. that the Commission would go into. 

Second, who the customers have been over the period of the last 
year because it has to be renewed every year. There is information 
and very definite information available as to who these particular 
customers are. 

The Cuatrman. On the Supreme Court Building they have got 
“Equal Justice Under Law,” in big letters. Under this plan of proce- 
dure it would be perfectly all right for me to do a thing and unlawful 
if Senator McFarland did it. 
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How can you apply a law that way? Simply by a verdict of an 
independent agency like the FCC? They can say one operation is 
legal and the other is illegal. 

Senator Kerauver. Of course, they do that in a lot of cases now. 

Senator McFarzanp. Senator, all you have to do to get this infor- 
mation out that you are wanting to stop is for this person to keep it 
where it is primarly and then he can go ahead and disseminate it. 

Senator Maanuson. Could you not correct all this by adding the 
usual phrase, “If the disseminator of information willfully and know- 
ingly disseminates it for purpose of gambling”? 

Senator McFaruanp. You have not donethat. You said aetne 
for gambling.” If you are going to prohibit it altogether like we did 
in our bill, you have got a different proposition. 

Senator Macnuson. Here is a new broadcasting network called the 
Liberty Network which does nothing but broadcast sporting events all 
over the country—baseball, football, horse races. They do not will- 
fully and knowingly broadcast that for gambling purposes. They 
broadcast it because the public is interested in sporting events. 

I think you might correct this if you would put the onus of “will- 
fully and knowingly” on it. The Commission could have surely a 
criterion then of whether or not to grant a license or whether to sus- 
pend it. 

Senator McFarianp. Senator, you can see that this bill as it is 
written now is subject to a lot of interpretations and might lead to 
the Commission permitting a lot of gambling to go on as long as he 
wasn’t disseminating it primarily for gambling. 

Senator MAGnuson. It is going to go on anyWay. 

Senator McFartanp. Do youthink itis? Maybeso. We would like 
to see it stopped. 

Senator Hunr. May I make this obsarvation? We have already 
very definitely and positively, without any mistaken idea at all, desig- 
nated what this Continental Press Service is used for, so why would 
it be difficult to do it after such an act had been passed ¢ 

Senator McFar.anp. We are not talking about Continental Press 
now. You may have a hundred Continental Presses under this bill or 
you may have a lot of press.services and so long as their information 
is not disseminated primarily for gambling it can be used for gambling 
under this bill. 

Senator Magnuson. Could you not use the words “willfully and 
knowingly”? : 

Senator McFartanp. I do not know. It is easier for me to pick laws 
than to write perfect legislation, I will concede that. 

Senator Macnuson. Of course, people are going to gamble. 

Mr. Corrons. As I understood it, the purpose was to restrict it to 
those activities which were extensive. The words “willfullness and 
knowingness” goes to the intent and not the scope and breadth of the 
activity. ‘That does not deal with the problem as I understand it. 

Senator Magnuson. Just take this example: Here is this new radio 
network which disseminates nothing but sporting events information— 
odds and what is going on play by play and they do it only for the 
purpose of information to the public. , 

Somebody may use it for gambling purposes but here is a thing like 
this Continental Press that disseminates it only for gambling purposes. 
How are you going to prove it? ; 
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Senator Keravuver. In a case like that proving willfulness or show- 
ing “willfully and knowingly” would be rather difficult, I would say. 
How about “major part for use in facilitating gambling”? I think 
you are going to have to adopt some term like that and then draw your 
rules and regulations. 

Senator McFarianp. I just throw that out. Pardon me for inter- 
rupting } your line of questioning. 

Senator Keravver. It is a difficult problem. 

Senator McFartanp. Anyway you approach this it is difficult I 
must admit. 

The Cuarrman. I would suggest, instead of “primarily” 
say if it is used to an extent greater than 10 percent. 

Senator Hunt. What would be wrong, Mr. Chairman, with just 
~ ping the word “primarily”—*if used” ¢ 

Coorer. That would result in practically a complete prohi- 
salto. Then you might as well have a criminal prohibition. 

Senator Hunt. That could be decided after your law was enacted 
and after it is in operation. Then if you find the application had 
been falsified then of course it would be the duty of the Commission 
to act. 

Senator McFartanp. Whether it is falsified or not it will have to 
be determined by the standards that they set up, and I think that 
whatever legislation we may enact we should be helpful to them as 
much as we can, and be specific because they could write anything in 
the world almost under that word “primarily.” 

Senator Hunr. You would not expect to produce. 

Senator McFartanp. Iam not so sure about that. The thing about 
that, as I see it: In order to determine first whether this information 
is disseminated primarily for gambling, whether they are violating 
that, you have got to have a big bunch of investigators to go out and 
determine whether it is used for violation of the law. That is the 
thing that worries me about this type of legislation. That is the 
reason why—and you remember we just prohibited the transmission 
of what we termed “gambling information” and called it a day, be- 

cause they have got to have a bunch of investigators, they have got 
to have an FBI—I mean investigators equal to the present FBI to find 
out that information. 

Senator Magnuson. What is gambling information ? 

Senator McFartanp. Whether it is being used for gambling. 

Senator Magnuson. It is not gambling information unless some- 
body at the other end uses it in concert with the fellow giving it to 
him. 

Senator McFartanp. To determine whether it is being used. You 
have got to have a bunch of investigators to go out and determine. 

Senator Kerauver. It seems to me that the Federal Communica- 
tions Commission would require them to file a list of their customers 
who were purchasing it and from that list it should not be a very 
difficult problem to ascertain what those customers were doing with it. 

If it isa newspaper they would ordinarily know. 

Senator McFarianp. You have got to have a bunch of investigators 
to find out and as you well remember a lot of these customers were 
listed as newspapers and they did put out a little scratch sheet. 


you would 
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Senator Magnuson. Senator McFarland, in the bill at page 2, sec- 
tion B, defining gambling information, you say : 


Gambling information is information pertaining to any horse or dog racing 
event or contest, and (1)"means bets or wagers, scratches, jockey changes, weights, 
probable winners, betting odds or changes in betting odds in such event or con- 
test; and (2) and is transmitted prior to the transmission of a truthful announce- 
ment that such event or contest has actually started. 

Senator McFarianp. That is the bill we got out last year. That is 
the reason we thought we ought to definitely prohibit it. 

Senator Magnuson. Someone could give the information on say a 

sport event like the Kentucky Derby and it would not necessarily be 
gambling information just because they told them what horses were 
scratched. 

Senator McFar.anp. That is very important gambling information 
we find for a bookmaker. He has got to know it. 

Mr. Corrone. Is it not a question of whether the evil to be avoided 
by permitting the transmission of that at all is greater than the pos- 
sible innocent use of that? 

Senator Magnuson. But a newspaper can publish it. 

Senator McFartanp. Not under that bill. 

Mr. Corronr. If they get it. 

Senator McFartanp. They cannot publish it until after the true 
results are announced and then they can immediately publish it. 

Senator Magnuson. If a fellow is going out on a legitimate race 
track before he gets there he is not supposed to know anything about 
what horses are going to run or who is going to run. 

Senator McFartanpb. He cannot get. it interstate. 

Senator Macnuson. Going out to Laurel you would have to wait 
until you got to the Maryland line and then the fellow would sell you 
the paper. 

Mr. Coorer. No. It can be brought over by hand. 

Senator McFar.anp. If you are going to make this effective you 
are going to inconvenience some people, but primarily you are going 
to inconvenience the gamblers. 

Senator MaGnuson. I think any of these bills will inconvenience 
them considerably. 

Senator McFartanp. This bill here, unless you have some defini- 
tions in it and spell it out, is going to inconvenience the FCC, I can 
see that. 

The Cuarrman. All right, Mr. Cottone. 

Mr. Corrone. Senator, I was about to s: ty that the thing that troubles 
me most here with respect to this word “primarily” and with respect 
to the exemption that is made for certain types of uses of this infor- 
mation that is transmitted, is the possible—and I refer specifically now 
to the exemption for transmission of the information, whatever it may 
be, to press organizations, particularly to press publications—news- 
papers or press ; publications. 

If I correctly understand the situation today there are millions 
of dollars that are invested in this entire enterprise of gambling, 
and that legislation of this sort, which provides some kind of loop- 
holes such as establishing the legitimacy of an operation if it happens 
to be sending information to the newspaper, might conceivably result 
in the investment of that money into the buying up of a great many 
presently legitimate newspapers by these gambling interests in an 
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effort to provide themselves with a cloak of immunity of some kind 
by virtue of a technicality in the law. 

What possible way could there be of preventing that type of a 
situation under this legislation by any type of administrative control 
that could be exercised here? “The Commission would constantly 
be in the position of trying to catch up with the next step that was 
taken by the gamblers—if that is outside the realm of possibility I 
think you should correct me on it—who might be going in and cloaking 
themselves with respectability by acquiring legitimate newspapers 
for the purpose of acquiring this immunity. 

Senator Keravuver. In the first place if there is some way of getting 
the information to a newspaper that would not unduly restrict their 
publication of it I have not any particular brief for the newspapers in 
protecting them. I mean a little delay would not do them any 
particular harm. I do not think, but the way these things actually 
operate it would be impossible to send the information to a news- 
paper, have it published and then get it around to the horse rooms 
and the main distribution points in ‘time to do them any good. 

That would take at least 35 minutes, and unless they can get the 
information and get it out in 3 or 4 minutes, as the testimony shows, 
they cannot operate, so I do not see that if the newspaper got it, then 
even if they could get the paper printed and then around to the distri- 
bution points in 30 minutes, which would be pretty fast, 1 would think 
they would still be greatly inconvenienced in their operation. Sup- 
pose they should buy out the Washington Post, for instance. 

Mr. Corronr. Let’s assume that. The W ashington Post might then 
become allied with gambling interests who could very readily have 
messengers stationed at the place where the Washington Post is 
receiving its information, or by telephone, assuming it is not pre- 
scribed in this bill, who would fan out information from the Wash- 
ington Post to various bookie enterprises within the city, let us say. 

Let’s skip the telephone part of it because that raises a possible ques- 
tion that it might be a continuous transmission. 

Senator Keravver. Of course, a newspaper with a plant would be an 
awfully easy prey for the local enforcement officer if they were going 
to do that. These other people get by with it on the basis of a sneak 
operation. It is hard to find anything tangible and in writing that 
they do because it is all handled orally. 

If the newspaper started printing the news and getting it out to 
gamblers they would be there, and I should think if you had any local 
law enforcement at all that they could stop it mighty quick. 

Mr. Cortone. I was not-referring to the publication as the means 
whereby the gamblers were being assisted. I did not express myself 
clearly enough. I was referring to the possession, the ownership, 
of the newspapers as the vehicle whereby the information is gotten, 
not through publication, but by some other means to these gambling 
interests. 

Senator Kerauver. You mean that the newspaper would act as the 
distribution center ? 

Mr. Corrone. In effect. 

Senator Keravver. It is hard for me to think that they woud actu- 
ally spend the money to buy a great newspaper. 

Mr. Corronez. Does not the record of your proceeding show that 
investments are made by these great gambling interests—I mean, 
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tremendous amounts of money are involved—investments are made 
in all kinds of legitimate enterprises: Real estate, and I think the 
instances are legion, where they have invested the proceeds of their 
illegitimate operations in what might be legitimate operations, and 
possibly distorting those to illegitimate operations. 

Senator Krravver. If they made the purchase primarily for that 
purpose, and if that was their primary business, then they come under 
the definition here, I suppose. 

Senator O’Conor. May I say one thing: I do not believe that suffi- 
cient emphasis has been laid on, or sufficient thought given to this: In 
this particular subsection, the burden is upon the applicant to show 
to the FCC—it does not presuppose that there will be an army of in- 
vestigators to start out for the FCC to knock down the applicant 
before he gets under way and in answer to your last question it seems 
to me the proper way is to ask you, Would you be satisfied if the 
Continental Press came in and said, “We bought the Continental Press 
and several other newspapers,” that that reason would satisfy you that 
the primary purpose was not the dissemination of news for gambling 
purposes ¢ 

In other words, this was put in to give just that discretionary power 
to an administrative power that ought to be emphasized so that as 
conditions changed and as the artifice of this group may very well go 
off in different directions and it seems to me that it is important ‘to 
bear in mind that the burden is placed on the applicant to show to the 

satisfaction of the Commission that the information will not be dis- 
seminated primarily for gambling purposes. 

Mr. Corronr. I wonder if I could differ with you respectfully on 
that point. I think the purpose of the legislation was to put that 
burden on them, but can that burden be legally thrust upon people 
to sustain a burden of continuing in business on the theory that if the 
burden is not sustained he can arbitrarily merely because of a failure 
of sustaining that burden, be thrown out of business operations. Is 
that, let us say, valid and will the courts sustain that kind of operation ¢ 

Senator O’Conor. We have the fact that the Attorney General 
helped to draw this bill and he thought so, and he felt it was legal, 
and personally I feel if the Congress has got the right to give or to 
deny licenses to applicants, they have the “right to prescribe certain 
standards and regulations which have to be met. 

I don’t think that is an unreasonable obligation to place upon an 
applicant—to burden him with the necessity of showi ing to a Federal 
agency that his purpose is not to violate the law or to aid others in 
the violation of the law. 

Mr. Corrone. It seems to me that that concept is at least somewhat 
strange to us in the field of administrative law; that a particular 
burden is thrust upon an applicant. 

Senator Keravver. Do you not require your radio stations to show 
that they have devoted a certain amount of their time to public service 
and things of that sort every year when they come up for renewal / 

Mr. Corronr. That is true, but the point is that the station in 
being denied a license will have to be denied upon the basis of andngs 
that the Commission makes to sustain their conclusion that the opera 
tions of the station will not be in the public interest, and I question 
whether you can sustain that kind of a burden of making a decision 
with reason by saying that you have given negative reasons that they 
haven’t satisfied us. 
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In other words, you have got to start out with the assumption that 
there is something inherently objectionable from the standpoint of 
public policy, something illegal for which they are trying to get a 
cloak of legality put on it, and all of the people who apply here I 
think you really admit under this bill will not all be people whose 
conduct you brand as illegal conduct, so you are saying to them, you 
have the burden of convincing us that your conduct is not illegal.” Is 
that not the distinction in the radio field and in this field ? 

Senator Kerauver. You have the burden of showing that your 
customers are legitimate, that they are not engaged in rackets. I 
think you place some burden on the applicant for a renewal of his 
license, to show that he has good moral character. Moral character 
is a test in all of these things. 

Senator Hunr. That would not seem to be so in the Miami broad- 
‘asting station. 

Senator Kerauver. I agree with you, Senator Hunt, but counsel 
seems to be of a friendly disposition now. 

Mr. Corrone. I am not prepared to discuss that situation, Senator. 

Senator Kerauver. I know that was not your action. 

Mr. Corronr. May I suggest this approach to that problem: Is not 
it a fact that what this question of burden of proof gets down to is 
a we can either accept what is submitted to us by Continental 

any other applicant whose activities we suspect on its face value, or 
uation good reason to suspect that what they are giving is not to be 
accepted. at its face value, we will be forced in any event to inquire 
and make inquiry as to the truth of any representation they may make 
to the Commission, which immediately starts the chain of complete 
investigation, and which in effect throws the burden not upon the 
applicant, as you have assumed, but upon the governmental agency. 

In other words, the record in the final an: alysis 1 in any hearing would 
have to be made by the governmental agency as a practical matter. 

Senator Kerauver. I suppose that is right because you could not 
act capriciously and they would have a right of appeal under the 
hdisinaeanien Procedure Act. 

Mr. Corrone. And we must make our decision on the basis of ade- 
qute findings. 

Senator Keravver. They must make an adequate showing and you 
must make an adequate finding if you deny them, but I think you 
anticipate a bigger bugaboo in this investigation than it will really 
turn out to be, because certainly you should be able to call on the FBI 
for information and, recognizing the type of system they have, I 
don’t think it would take very much investigation. 

Of course, you would have to look at other kinds of systems to find 
out what sort of primary business they were in. I do not think it is 
going to require any great big number of investigators. 

Mr. Corronr. Senator Kefauver, I think you mentioned this morn- 
ing that you had found that the slot-machine legislation had been 
very effective. 

Senator Kerauver. Yes, sir. 

Mr. Corronr. I wonder if the effectiveness of that legislation has 
been caused largely by the fact that the criminal prohibition in that 
statute has itself served as a deterrent to the people who are engaged 
in the activity of transmitting this information, or has it been due 
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more to the fact that enforcement activities by the Department of 
Justice—I assume it is the Department of Justice—have been em- 
phasized or increased in respect to that particular operation. 

Senator Keravver. I think the first thing to bear in mind is that 
all over the country there has been quite a drive on slot machines, and 
the second thing is that they all happen to have been made in Chicago 
by rather large concerns, and many of those large concerns have just 
quit making them. 

I do not know how many cases have been brought for transportation, 
but it has resulted in the stopping of shipment of machines across 
State lines and therefore the business has been pretty well broken. 

Mr. Corronr. I was wondering if you attributed the breaking up 
of the business in any measure to the deterrent value of the criminal 
prohibition against transmission of those machines ¢ 

Senator Keravver. I do attribute it to that pretty substantially. 

Mr. Corrone. Rather than, or in addition to—to whatever degree 
you can say—additional enforcement activity in that connection by 
the Federal Government ¢ 

Senator Krravuver. I do not think there have been a great many 
cases brought. I think the passage of the law has pretty well stopped 
the traffic. 

Mr. Corrone. Is it not conceivable that, if you could arrive at a 
definition of what is to be prohibited from transmission in interstate 
commerce as gambling information, it would have a strong prohibitory 
effect that would to the same extent minimize the enforcement 
problem ¢ 

Senator Keravuver. I think there are three differences: In the first 
place slot machines are all made by 10 big companies. In the second 
place they are large objects which somebody has to handle. In the 
third place, they actually have to be put into a vehicle to be taken 
across the lines. In the dissemination of racing information the little 
fellow, the bookie, only has a piece of paper and it is much harder to 
catch him and he only gets his information by listening to a telephone, 
so some big vehicle is not involved. 

I think the next thing is there is quite a difference in prohibiting the 
transportation of an article where it has to be actually put into another 
vehicle or large object to take across the State line, and prohibiting 
something you just get across by wireless. 

Mr. Corrone. You are referring there to the likelihood that there 
would be attempts to evade prohibitions of the law relating to wire 
transmission f 

Senator Keravver. - Yes. 

Mr. Corronr. Do you not attribute to the passage of the statute 
itself, a possible result that those who have been sending—and again 
I am talking only about those who send because the people who receive 
are not the important people in this matter of transmission—but do 
you not attribute a possible strong deterrent effect to criminal legisla- 
tion that you would not have if you dealt with this along the lines of 
licensing or dealing with this matter by civil procedures. 

Senator Keravver. I think the passage of the slot-machine statute 
has had a very great deterrent effect, but I think the principle between 
that and the use of the wires is considerably different. 

Mr. Corronr. Would you give a criminal prohibition any greater 
value in respect to curtailing these operations ? 
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Senator O’Conor. I think that it is evident that the direct head-on 
impact is a greater deterrent. 

Mr. Corrone. To that extent you have minimized an enforcement 
problem. 

Senator O’Conor. You have not minimized an enforcement problem. 
You have taken into consideration that there are other collateral mat- 
ters that you are also recognizing, just as Attorney General McGrath 
said, there is a certain right to the public to obtain gambling informa- 
tion, but I think, answering your point, that it is self-evident that it 
is a greater deterrent. 

Mr. Corrone. Has it not also been the position here with respect to 
the question of the burden that might be thrust on a Federal enforce- 
ment agency—I am talking now sbout the Department of Justice— 
let us say addressing ourselves to S. 1624, in which a new prohibition 
has been added, which is a criminal prohibition against the trans- 
mission by means of telephone or telegraph of bets or wagers or any 
offer of any bet or wager. I refer to the statement made in the third 
interim report of your committee at the time when you were chairman, 
Senator Kefauver, in which you stated: 

The Federal Government should not permit interstate communications facil- 
ities or the mails to carry on bookmaking and gambling operations. It may be 
argued that the prohibition of all use of interstate communications facilities or 
the mails to place bets or send money for wagers will throw an unreasonable 
burden on Federal law-enforcement agencies. Thousands of small bets are made 
over the telephone to bookmakers. However, the Federal Government should 
leave the elimination of these transactions to State and local officials. It should 
concern itself only with the larger bookmaking operations where the line to 
organized crime is more clearly apparent. 

I address myself to this point because the statement was made this 
morning about this, because to a large extent the notion of outright 
prohibition against the transmission of certain kinds of gambling in- 
formation was based upon the fear that Federal authorities would be 
getting into enforcement. For example, the prosecution of bookies 
throughout the country. Are not the same considerations applicable 
to a broader prohibition against the transmission of gambling in- 
formation? Is it not true that the problem of enforcement will de- 
pend to a very large extent, as you have stated here, upon where the 
enforcement agencies are going to concentrate their activity, namely, 
that they do not have to go out and pick up every Tom, Dick, and 
Harry in every small-time operation as the Department of Justice 
appeared to imply in their objections to S. 2116, and also to the Com- 
mission’s proposal. Is that a fair statement ? 

Senator Kerauver. Yes; that is right; but of course I guess one 
trouble is that if you have an outright prohibition and the Federal 
Government does not fully enforce it, then you breed some disrespect 
for law, perhaps, like under prohibition. 

Senator Magnuson. I think that is true, where you define gambling 
information, which may or may not be used for gambling purposes, 
you are going to run into the same situation we ran into in prohibition. 

Suppose, for instance, I own a horse that is running today at Nar- 
ragansett and I want to pick up the phone and find out who else is 
running and what are the odds on the other horses, and when you 
define it I am violating the law and I am not using it for gambling 
purposes. I want to know what is going on in the race or what is 
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going to happen. Or you can take the fellow here, for instance, the 
Baltimore Sun, when you define gambling information, would have 
to put out one edition for Maryland and another edition for the Dis- 
trict of Columbia or a fellow could stand on the line over here and 
read it and step over the line and pick up a telephone and call down- 
town. 

So I think you run into awfully complex problems of enforcement 
when you define gambling information because it may or may not be 
gambling information. It is used for gambling information. 

Senator McFartanp. Your answer to that is that a newspaper is 
not going to do it. It is not that valuable to them to publish it—to 
violate the law. 

Senator Magnuson. That may be true. 

Senator McFartanp. I would like to call attention to one thing, if 
yu are through. 

Senator Magnuson. Yes; I am through. 

Senator McFaruanp. I will say this: That any law that you write 
has difficulties, but we want to write the best one we can, the one that 
is going to come nearest to stopping the evil; otherwise we will not 
have done our duty. That is primarily to assist the authorities. If 
I might, I would like to ask Mr. Cottone a question. 

Senator Magnuson. Could I interject one thing, then I am through: 
“Assist local authorities.” I cannot weep any crocodile tears over 
the local authorities. There are many of us who have been local 
attorneys in the various counties and you know that if you do not want 
gambling to go on it will not go on. 

Senator McFartanp. Then you do not need any law. They can 
enforce it if they want to. 

Senator Magnuson. Of course. I do not mean they can stop indi- 
vidual gambling, but any organized bookmaking or anything of that 
kind. 

Senator McFartanp. I will agree with that without question. If 
they want to do it they can do it and the responsibility is placed in 
them under the Constitution of the United States. 

Senator Kerauver. But you run into a difficult problem there when 
you have say two communities. One wants to have good law enforce- 
ment and the other does not, and you have a wire-service room and 
the county that does not want to have good law enforcement, then it 
washes over inevitably into the other county. 

Senator Magnuson. Just like your East St. Louis and Kentucky 
situation. 

Senator McFarianp. May I ask just one question ? 

Senator Magnuson. Excuse me. 

Senator McFarianp. That is all right. I think that what you had 
to say was very appropriate. As to this bill—I am spe: aking now of 
S. 1563. Do you find any difference in enforcement in regard to the 
transmission of news by newspapers and radio? One thing that is in 
my mind in regard to radio, for instance. Here is a radio set up here, 
it broadcasts, it goes over these State lines and it gives the race, it 
gives the betting odds, everything is on there. 

How are you going to determine here—what kind of agency are you 
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going to set up to determine whether that is primarily for betting pur- 
poses. 
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Of course, the tracks can have their horse rooms and get that in- 
formation, and even where they have television, it would be right on 
the screen. How are you going to prevent it from being used there? 
Are you going to prohibit the horse races entirely? How are you going 
to make that ‘determination as to whether there are more people look- 
ing at it in the homes than there are in the horse parlors, as you call 
them? How are you going to make that determination ? 

If you permit it to ‘be broadcast, they can get it and use it. 

Senator Hunt. Let me ask you a question. 

The Cuairman. He wants to get the answer to his first. 

Senator McFarianp. What is it? 

Senator Hunt. How much attention do you pay to a radio-broad- 

casting information if you are not placing a bet? You do not give it 
a second thought. Nobody looks at that. 

Senator McFartanp. That may be true and yet I have seen people in 
my own home want to turn the television set on to a racetrack. up-in 
Maryland and they were very much interested in it. Personally, I am 
not. You have got the right answer as to me, but I have seen people 
who were very much interested and they would go to the extent of pick- 
ing their horse and say, “Well, now, I put my money on that horse.” 

Of course, there was not any money to bet there with them, but 
they were very enthusiastic and just like they are with a baseball game. 
You and Flisten to baseball games because we love the sport,+but a 
lot of people listen to them to ‘bet on. 

Mr. Corronr. Senator, I think you have put your finger on a very 
important point. It isa very difficult determination to make, and the 
Commission in one case, as you may know, looked into the question 
of the extent to which a broadcaster's operations constituted rendering 
assistance to gambling. As you may know, the WTUX case in Dela- 
ware, and the Commission looked into it there from the standpoint of 
whether the operations of the station.were in the public interest. 

Senator McFartanp. You could stop it now if you found it was not 
in the public interest. 

Mr. Corrone. The Commission did in that case. The question arises 
as to whether it did stop it elsewhere. As you may know that ques- 
tion is still under consideration by the Commission on the question of 
whether further investigation by the Commission will be required 
in respect to treating other broadcasters in a similar w ay, but in that 
connection I think it is quite significant to point out here ca ay do 
have what may be an outright prohibition of that in S. 1624, if I 
correctly understand S. 1624, “because there is now added to the Wiiees 
statute a prohibition against the transmission or the broadcasting 
of information concerning any gambling enterprise. 

There we have no definition of what is a gambling enterprise, and 
that is a penal statute, and there, Senator Magnuson, is an illustration 
of the fact that there are in criminal statutes an acceptance of the 
proposition that certain types of information might be bad per se 
and therefore are prohibited. 

Senator Macnuson. But you still have to prove the intent. If you 
arrested a man you would have to prove the intent that he net only 
willfully but he intended to broadcast for gambling information. 

Mr. Corrone. It does not say that. 

Senator Macnuson. If that is the basic law, you have to prove the 
intent. 
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Mr. Corrone. Information concerning gambling enterprise. 

Senator Magnuson. I still think you would have to prove the intent. 

Mr. Corronn. The thing the Congress was trying to avoid was the 
broadcasting of information which it considered in and of itself 
harmful, or whether it desired to prevent the broadcasting of infor- 
mation which might contribute to another illegal activity, and I 
think the court might reasonably find that Congress intended here 
that all information of this kind 1s bad. 

Senator Magnuson. Is bad per se? 

Mr. Corrone. Because one of the reasons might be that it induces 
people to gamble even though it might not be of direct assistance 
to them in that particular connection, so you do have that problem, 
but there again we have a situation—and I would like to point this 
out for the consideration of Senators O’Connor and Kefauver, because 
in effect placing an exemption in S. 1563 for the transmission of in- 
formation to broadcasting stations, information that might be gam- 
bling information, in 8. 1624 there is a direct prohibition against the 
radio broadcasting stations using any such information. 

Senator McFarianp. How about the newspapers in that bill? 

Mr. Corrone. A similar prohibition. There is a prohibition on 
the newspapers in their use of the mails but not to the same extent. 
It is narrow prohibition as we read 1624 (a) on page 3, line 8, because 
there it does not talk about information concerning a gambling enter- 
prise, but it talks about advertisements of or solicitation. 

In other words, it calls for solicitation in a gambling activity, 
whereas the broadcasting provision talks about any information con- 
cerning a gambling activity whether there is participation or not. 
That presents an anomaly in respect to the bills. 

That, on the one hand, the press and broadcasting stations are 
exempt because of a feeling that there is certain legitimacy in those 
operations or possible constitutional questions. 

On the other hand, the transmission of information by the press and 
broadcasting stations is prohibited. 

Senator McFaruanp. That is radio stations, absolutely prohibited ? 

Mr. Corronr. That is right. Se there are two approaches in these 
two bills as we see it. The licensing also is prohibited and then a 
prohibition against that information. 

Senator O’Conor. There is one point: This particular section to 
which you are referring is the existing law with of course only the one 
point, gambling enterprise, added. In other words, this has been on 
the books for approximately 15 or 16 years, and the old lottery law has 
been on the books for 60 years. 

Mr. Corrone. Is it not that there is also an additional change in 
(a), namely, formerly in respect to newspapers. Were not the words 
“to be drawn” put in whereas previously it provided for prohibition 
even with respect to a past publication of prizes in a lottery in a news- 
paper. 

Senator O’Conor. That is right. The Department of Justice’s poli- 
cy has been to apply it prospectively and that, of course, has aati 
their course of action over the past year, and it was written in to 
conform to their eixsting policies. 

Senator Kerauver. I think they recommended that change. 

Senator O'Conor. There is a lot to be said for what Senator Mag- 
nuson has said. I did not think there was any question as to the neces- 
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sity of proving intent and, of course, the words “knowingly permits” 
has been in the statute for 16 years and we rather assumed that that 
would require definite proof of the existence of the knowledge and 
intent. 

If it would make it more clear to put it in, I am sure that there 
would be no objection to including it. But we rather assumed that 
that i be the requirement. 

Mr. Corrone. In a criminal statute here, S. 1624, you have pur- 
ported to include a prohibition of types of information. that might 
otherwise be legitimate information, you see, and it is in accordance 
with the ‘approach to this problem that is in S. 2116 and what the 
Commission has recommended. At the same time it raises a question 
as to whether the exemption provided for in S. 1563 is nullified in 
S. 1624—let me put it this way: 

The licensing eispproach insofar as in attempting to exempt the press 
and radio is an ineffective exemption in the light of S. 1624. 

Senator Macnuson. Does radio include television ? 

Mr. Cortonr. Yes, by definition in the communications act it is 
already included. 

Senator Keravuver. I think as to the basic licensing law here, that 
you have pretty close jurisdiction over television and radio now, as 
shown by the conduct of the Maryland case. 

Mr. Corronr. But there, Senator, you recognize that the Commis- 
sion assumes the burden in that type of case. The Commission must 
make findings based upon a record that it must itself make. In that 
case we had the local law-enforcement officials who had to be called 
to testify, and investigation by the Commission. 

Of course, you can multiply that a thousandfold throughout the 
country. 

Senator Kerauver. What I mean is, though, in the first instance, 
if they were making application, say a radio company is making appli- 
cation, or say a network, if their primary interest was for the purpose 
of creating gambling, then 1624 would be applicable. As to what 
a particular station is doing, whether they are operating in the public 
interest you have got plenty of law to take care of that at the present 
time so that is not directly involved in this controversy here, is it? 

Mr. Corrone. It is not. We have pointed out in our comments, 
however, that the whole question of the Commission’s authority—and 
the Justice Department also pointed it out—is thrown into doubt by 
virtue of the exemption which has been included in S. 1563. Both 
the Commission and the Department of Justice has pointed that out, 
that the exemption in 1563 raises a cloud on the exercise of the au- 
thority that the Commission is presently exercising in the WTUX 
case. 

Senator Kerauver. You can very easily say that that shall not, how- 
ever, apply to the Federal Communications Act of 1934, can you not / 

Mr. Corrone. You mean that it does not affect the existing 
thority of the Commission ¢ 

Senator Kerauver. Yes. 

Mr. Cortonr. Yes. There is one point on which I think the reeord 
is not too clear. Senator O’Conor started to answer it at one point. 
He started out with the premise that licensing is necessary here be- 

cause this field lends itself to regulation or the regulatory approach and 
I was trying to find out, if we » could, what kind of regulation of the 
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business or of the licensee the Commission would have to conduct. I 
am not talking about what kind of policing the Commission would 
have to conduct to be sure that they continue to qualify for the license. 
Would the Commission for example, regulate the rates of licensees? 
Let us take one of the situations that we talked about this morning: 
That is, someone who merely sends gambling information into the 
State of Nevada. Is that contemplated as coming within the concept 
of regulation in the public interest ¢ 

Senator O’Conor. I would not think so. Of course, it is difficult. 
As no one would know better than yourself, to spell out in the law the 
precise limitation or area to be covered, but certainly no arbitrary or 

‘apricious action on the part of the FCC would be expected or would 
be permitted, but anything which would reasonably Jead to the ascer- 
tainment of whether the particular facility is being used for the dis- 
semination of information for illegal purposes would be sufficient, and 
whether the rates would vary slightly one way or the other, I person- 
ally think would not be germane. 

Senator Kerauver. It was not contemplated, I do not think, answer- 
ing your question more directly, that this licensing for use provision 
should get into the matter of rates. 

Senator O’Conor. That is right. There has never been anything 
suggested that 

Mr. Corrone. The regulation then that I understand you are re- 
ferring to is a regulation, a policing, really, of the licensee to be 
sure that he continues to remain eligible under the same conditions 
under which he was originally licensed, namely, that the licensee’s 
business has not changed so that instead of being primarily engaged 
in something other than gambling activities, he has in the meantime 
become engaged in primarily assisting gambling activities. 

May I suggest that you are not talking there about regulation, 
but you are talking about policing. 

Senator O’Conor. I do not go as far as you do in the way of 
policing. The thought must be kept uppermost in mind that the 
obligation rests on the applicant annually to come back and by af- 
firmative proof on his part, initiated by him, prove and demonstrate 
to our satisfaction that he is operating not in the prescribed manner. 

Mr. Corrone. Let’s go to an illustration that I think you gave this 
morning, Senator O’Conor, the giving of liquor licenses. There is a 
regulatory approach to those who hold licenses for let us say, liquor, 
namely, the regulation to be sure that they do not sell to minors, 
regulations concerning their hours of operation. I understand there 
are also regulations concerning where they may advertise, and any 
number of facets which go to the regulation of the business to be 
sure that it does not overstep the bounds of public interest, even though 
a finding that has to be made may not be a finding that they shall 
operate in the public interest. 

What is there that they can exercise over these licensees in the 
field comparable to that which we exercise over common carriers or 
broadcasting licenses ? 

Senator O’'Conor. I think I would answer that by saying that there 
would be a requirement as to the submission of the person with whom 
they are associated, who they deal with, who their clients are, who 
their subscribers are, and in general by inquiry into their mode of 
operation and into their methods, and again with them taking the 
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initiative, I think without too much difficulty it could be ascertained, 
or by the establishment of simple regulations there would be a com- 
plete disclosure of just what they have done in the preceding period 
of the year. 

Senator Keravuver. I wonder also if this would not be true: That 
the State enforcement agencies have been very much interested in 
eliminating this ¢ ‘ontinental Press Service, many of them; also many 
of the local people. Under this provision would they not help you 
with the policing problem ¢ 

Mr. Corroner. Yes. 

Senator Kerauver. I think they would advise you about what is 
going on. 

Mr. Corrone. I may not be making myself clear, and possibly 
because we are thinking of this concept ‘of regulation in two different 
ways. I am not thinking of the concept of. regulation in the sense 
of regulation by way of ‘obtaining information from these licensees 
which keeps us up to date and makes us sure that these people are 
eligible to continue holding a license. 

I am thinking of the regulation of the business to be sure that they 
operate in accordance with certain standards that might be in the 
public interest. In other words, in the same way as you regulate— 
you say that the liquor licensees may not sell to minors and may not 
sell to people after certain hours and so forth. In the case of com- 
mon carriers you license them with the certificate of convenience and 
necessity, regulation of the rates and various other aspects of regula- 
tion of that sort, and may I suggest then that there is no regulatory 
approach in that sense of any such regulatory basis for licensing of 
these businesses that would be licensed under this bill, but in fact the 
sole purpose of licensing would be so that the Commission would make 
an administrative determination as to what constitutes for the future 
conduct that would be criminal if it was continued—to get back to the 
original premise on this. 

The Cuarman. That is a question that has been bothering me. 
There are two kinds of licenses. One is exercised through the police 
powers, another is through the regulatory powers of a regulated 
utility. 

Are you going from one over to the other? You exercise the regu- 
latory power of license, but you do not exercise the police power 

Mr. Corrone. That is exactly true. 

The Cuarrman. And the police powers—are they not pretty well 
given over to the local government‘ Do they not exercise the police 
powers in this country ¢ 

Mr. Corronr. The actual police authority. The Congress exercises 
its authority to assist the enforcement wherever it may legislate in the 
field such as interstate commerce. They may assist States by deny- 
ing the use of facilities of interstate commerce for that purpose but 
they do not directly legislate the police activities. 

The Cuamman. Are they not exercised by local government? 

Mr. Corronn. You are entirely right. 

Senator Keravver. I do not think this is a question of police power 
It is just a question of whether to grant an outfit a license to use inter- 
state facilities. I think in every lie ‘ensing system you have the criteria 
of good moral character. I can see no reason why you cannot talk 
about the use to which something is going to be put. 
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The CuarmMan. Senator Kefauver, do you think that the Congress 
would have the power to license you and I to use radio# Do you 
think they could do that, that they could say that you could use it and 
that I could not, and that you could not telecast and that I could? 

Senator Keravuver. They do do it now. 

The Cuatrman. They do not license—— 

Senator Kerauver. They determine what networks can have the 
license to operate. 

The Cuarrman. The networks operate the station but I am talking 
about the individual now. That is what we are getting into in this 
instance. We are getting down to individuals. 

Senator Kreravver. I do not understand S. 1563 to talk about who is 
going to receive it; S. 1563 is talking about who the FCC will allow to 

ave the facility for distribution. 

The Cuatrman. Maybe I misunderstood S. 1563 and I probably did, 
because it is filled with technical language, but the point I am getting 
at is that you are not regulating the common carrier, you are licensing 
the user, are you not? 

Senator Kerravuver. No, sir. Licensing the carrier in interstate 
commerce, that is what S. 1563 is. 

The CHarrman. All the way through? 

Senator Keravuver. That is S. 1563. Just like licensing the ABC 
network. 

The Cuarrman. And you are not licensing the user at all? 

Senator Keravver. S, 1563 has no reference whatsoever to the 
user. It is in reference to licensing the carrier in interstate commerce, 

Mr. Corronr. You do not mean the carrier in the sense of the com- 
mon carrier ? 

Senator Kerauver. I mean the fellow who is carrying information 
from one State to the other. 

Mr. Corrone. He is considered the user under the concept—— 

Senator Keravver. I thought Senator Johnson was talking about 
the fellow sitting at the other end of a radio or telephone. 

The Cuarrmman. I was. I am talking about the customer. 

Senator Kerauver. This has no reference to the customer and it is 
not intended to have. 

The CHarrMan. It applies completely to the common carrier? 

Senator Kerauver. Well, to the network or whatever it may be. 

Senator Maenuson. The carrier of information ? 

Senator Kerauver. The carrier of information; yes. This has no 
reference to the customer at all. 

The Cratrman. And it refers to the operator of the carrier of 
information, applies simply to him? 

Senator Kerauver. Applies simply to him. It just carries into 
another line of communication the same thing we have done by radio 
and this is carried by wire. 

Mr. Corrone. Wire or radio? 

Senator Kerauver. Yes. Wire or radio. 

Mr. Corroner. Senator, this would require incidental users to apply 
to the Commission for a license. There would be no problem of mak- 
ing a judement of whether you would enforce the statute against one 
person, if you do not think that his violation is serious, as there would 
be °f the Department of Justice were administering a criminal statute, 
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but let us take this situation. The Associated Press might have 
tickers in the cloak room of the Senate, and by virtue of the fact that 
the Senate or the Senate cloak room is one of the customers, since it 
is a use outside of the strictly exempted use of newspapers of general 
circulation or a radio broadcasting station, the Associated Press would 
have to come to the Commission. for licensing. Is that not correct, 
under this bill? 

Senator Keravuver. Yes. 

Mr. Corronr. So the Commission would have no choice under the 
bill but to say that the Associated Press has to apply for a license, 
Under those conditions, again going back to this concept of what 
objectives we are dealing with here, what considerations would the 
Commission have to take into account. 

(1) It is able to find that the Associated Press is not going to trans- 
mit the information for gambling purposes. They get by that part 
of the bill, but another part of the bill also s: iys that ‘the Commission 
must find that their operations are in the public interest. 

Senator Kerauver. That is not in this bill. 

Mr. Corronr. “Unless the Commission does.” 

Senator O’Conor. Yes. In other words, it is not a mandatory re- 
quirement upon the Commission but if upon the initial showing there 
still would be some information in the possession of the Commission 
which it feels it ought to use in the interests of the general public, then 
the right is given to use the information it has. 

In other words, the Commission in that particular clause that you 
are now referring to is vested with that additional authority, but 
it is not absolutely required that it do it. 

Mr. Corronr. Would not we be required, if we were going to deny a 
license, to make a finding that it would be against the public interest 
for the Commission to license the Associated Press under say a situa- 
tion like that? 

Senator Magnuson. You would not be required. You probably 
would. You would not be required. You can deny a license without 
stating it is not in the public interest. You would just deny it. 

Mr. Corronr. We would have to have reasons. 

Senator Macunson. They could hail you into court and make you 
state your reasons but you would not kave to set them out in your 
decision, would you? 

Mr. Corronr. Yes, the Commission would have to, because under 
the Administrative Procedure Act the Commission is required to make 
findings supported by substantial evidence. 

Senator Magnuson. You can make findings without coming to the 
conclusion that one of the findings is not in the public interest. You 
can make finding that this is done or that is done and just make find- 
ings. 

They might add up to it not being in the public interest. 

Mr. Corrong. The end result is that you must bave reasons. 

Senator Magnuson. You could say, for instance, if the Continental 
Press applied, “The history and the organization are the same and 
we deny the license,” period, or “It has been doing this or doing 
that.” 

Mr. Corrons. We would have to make three findings: one, that the 
information will not be disseminated primarily for use in gambling 
activities, also unless the commission determines that the public in- 
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terest will not be served by granting of such license, or unless the 
Commission finds that the applicant is not of good moral character or 
in the case of a corporation one or more of its officers. 

Senator Magnuson. I think you can take one of the three. 

Senator O’Conor. The burden is on them. They are the ones that 
have the weight put on them and if they fail in that, period, that is 
the end. 

Senator Magnuson. My point is that any one of these would be 
sufficient for the Commission to deny. You might want to list all 
three. 

Mr. Keravuver. The public interest part here is in connection with 
a revocation of the license, on page 3. 

Mr. Corrone. It is both, Senator, relating to the original grant and 
wlso relating to the revocation of the license. The problem I have is 
that it seems to me that the Commission must necessarily decide that 
there is nothing in the operation of the Associated Press that con- 
stitutes it being against the public interest to license the press under 
those conditions despite the fact that the only reason why it is in there 
is because it has maybe one customer. 

Senator Macnuson. Why would you have to say anything‘ 

Senator O’Conor. I think on further reflection you will come to a 
different conclusion on that. The bill is intended to place on.the ap- 
plicant the burden of showing to your satisfaction that he is not en- 
gaged in that activity for the ‘dissemination of information primarily 
for gambling purposes. 

Unless and until he satisfies you he does not get to first base. If 
he does make a prima facie case, let us say, and a showing that does, 
you still have the right to deny him, if you, in your judgment, feel that 
under all the facts and circumstances it is not conducive to the public 
good. 

Mr. Corrone. Let’s approach the problem this way then: Would 
the Commission have an independent responsibiilty to inquire whether 
the Associated Press there—and this seems to suggest that the Com- 
mission does—is operating in the public interest ¢ 

Senator O’Conor. I would not think it does. 

Mr. Corronr. What about good moral character? Do they have to 
make a showing that they are persons of good moral character ? 

Senator Keravver. What do you do about that when a radio appli- 
‘ant applies f 

Mr. Corronr. They make the showing. 

Senator Krerauver. They can do the same thing here. 

Senator Magnuson. You do not state that the man is of good moral 
character when you grant the license. 

Mr. Corrone. Not if it is granted without a hearing, but if it is 
denied, that is the point, but nevertheless the Commission must make 
that finding. 

Senator Macnuson. If you are satisfied that he has made the in- 
vestigation and has good moral character you just grant it and you say 
nothing. 

Mr. Corronr. The Cominission has the responsibility of requiring 
these people to set forth in an application all.the information that is 
pertinent in order for the Commission to make its determination. 

Senator Maenuson. Is not the burden on them, when they fill out 
the application ¢ 
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Mr. Corrone. But the Commission will say what information they 
want in an application. 

Senator Kerauver. You do that now, do you not, in radio? 

Mr. Corrone. Yes, we do that now, but the question is to what ex- 
tent? For example, let us say we have this situation: That the activ- 
ities under those conditions of the Associated Press may be perfectly 
legitimate, but they are required to apply for a license only by virtue 
of the fact that they do not come within the strict terms of the exemp- 
tion. 

Now, is the Commission free under those conditions to ignore any 
questions relating to the moral character of any of the persons who 
are officers or directors of the Associated Press. Must not the Com- 
mission in effect, if this statute means what it says, inquire into the 
moral character of licensees or applicants who might otherwise be en- 
gaged in perfectly legitimate activities ? 

Senator O’Conor. My answer, counsel, is that there would not be 
any binding duty on the Commission if it were satisfied generally that 
the burden had been met in the first instance and if the Commission 
had nothing to show to the contrary. 

Mr. Corronr. Perhaps that is a matter requiring clarification. 

Senator Keravver. I think that is stated here, that you should 
grant them the license when they make a showing that the major part 
of their business is not dissemination of racing information for mak- 
ing bets. You have to grant them the license unless you take the 
burden of showing that the applicant is not of good moral character 
and what. not, but you do not have to make a finding on it in the be- 
ginning. 

Mr. Corrone. The point is that the Commission will have the 
responsibility of trying to ascertain what Congress intended here in 
respect to what it should inquire into, and if in the law is intended 
to call for an Inquiry by the Commission obviously—it should be 
perfectly clear—or may the Commission properly assume that if it 
is so eneant: it may just ignore that and not feel obliged to make 
an independent inquiry into ‘that question. 

Senator Magnuson. Why do you have to make an inquiry? They 
say “We are the Associated Press and we have been in business since 
1800.” 

Mr. Corrone. For the simple reason that somebody else might come 
along and the Commission might make that inquiry as to that partic- 
ular person for no greater reason than might have existed in the case 
of Associated Press. 

Senator Magnuson. You will not have much trouble separating 
the wheat from the chaff. 

Mr. Corronr. But the point is the Commission cannot discriminate. 

Senator Keravver. You would have some reason to inquire. 

Mr. Corrone. The Commission requires all applicants to show, for 
example, conviction of crimes. 

Senator MaGnuson. You say “Have you ever been convicted of a 
crime,” and they say “No,” and that is the end of it. And if they say 
“Yes,” you say “What crime,” and then you send a letter to the place 
and there is nothing to it. 

Mr. Corrone. As I understand S. 1563, the Commission does have 
the responsibility to inquire into the question of moral character. 
For example, there may happen to be at some time someone on the 
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board of directors of the Associated Press who might. have been con- 
victed for, let us say, violating the antitrust laws. 

Nevertheless, the Commission might have to, under this language, 
refuse a license to the Associated Press. 

Senator O’Conor. I think that is carrying it much farther than is 
contemplated. ’ 

Mr. Corrons. The lanamegs then is not clear if I might respectfully 
suggest that because it specifically says here: 

Unless the Commission finds that the applicant is not of good moral character 

(or in the case of a corporation, that one or more of its officers, directors, or 
principal stockholders are not persons of good moral character). 
And to me it presents the anomaly of the Commission having to dis- 
qualify a possible applicant whose activities might be perfectly legiti- 
mate for the only reason that they might have a person who is on the 
board of directors who is not considered to be of good moral character 
under this provision. 

Senator Kerauver. It would seem to me that if they come in and 
show in the first place that they are a legitimate outfit, then that is as 
far as you would have to go unless there is some complaint or objection 
on the ground that they are not of good moral character, then you 
might want to go into it. 

Mr. Corronr. You understand that the only point I am making now 
is that the bill sets up a scheme that you have to license in many in- 
stances persons who are engaged in legitimate activities presumably, 
and it is necessary in the nature of this approach to the problem, and 
there is absolutely no reason for the regulation of that person, because 
his activities are legitimate. 

If his activities become illegitimate then he could at that time be 
found to have been engaged in illegitimate activities, but there is no 
way here of avoiding the licensing of people who are engaged in legiti- 
mate activities only for the purpose of giving them a license and find- 
ing that they arc engaged in legitimate activities, as I see it. 

Senator MaGcnuson. I don’t understand under the bill that you have 
to license anybody. I may be wrong. You do not have to. 

Mr. Corrone. Yes, we do. “Shall grant a license.” 

Senator Magnuson. If they make the affirmative showing. 

Mr. Corrone. That is correct. 

Senator Maenuson. But if you find that there is anything wrong 
or a suspicion of anything you still have not escaped it in here but 
you do not have to license them. If they comply with all this you 
do, but they have to do it to your satisfaction and therein you have 
the discretionary power where you can license or you cannot license, 

Now conceivably something like the Associated Press you would, 
I assume, license them, but it seems to me that you have a lot of flexible 
authority, whether or not they come up to the standards that are put 
in the bill. 

Mr. Corronr. The consequence of refusing a license, however, is to 
declare their activities illegal. 

Senator Magnuson. Yes. Of course, that would put a burden upon 
the Commission, there is no question about it, but f woukd not think 
there would be so many of them as to cause you too much problem. 

Mr. Corrone. The point is requiring a standard to all applicants 
and that is the problem that the Commission gets into here. 
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May I ask just this question in respect of 1624: it was suggested 
that one of the—again I get back to the question of whether criminal 
prohibition raises any difficult enforcement problems—is it not much 
more difficult to enforce this prohibition with respect to bets and 
wagers since they generally involve private transactions between 
parties than it would be to enforce a prohibition against the trans- 
mission of betting odds and prices paid which are generally put on 
a network and sent all over the country ? 

In other words, is there not a greater enforcement problem in 
S. 1624 in the case of section 1304 than there would be if the prohibi- 
tion existed against the transmission of prices paid and betting odds? 

Mr. Kine. This section was written into this bill as another impor- 

tant part of the same pattern, written in because we were unable to 

find a definition which would separate the casual occasional social 
bettor from the come-back and lay-off transaction which is one of the 
hearts and one of the vulnerable points of the gambling activities. 

The provision has been qualified on a number of occasions—accord- 
ing to the Mann Act, for instance—that it is not intended to strike 
the occasional social use of the telephone for betting purposes but in 
answer to your question this is a specific activity which is perfectly 
suitable for direct criminal sanctions which can be perfectly included 
by a criminal definition. 

When you get into gambling information and the general compli- 
cated activity of purveying gambling information by “direct contrast 
with a bet which is a simple bilateral affair you get into a complicated 
area where precisely the discretion that an administrative body has 
is necessary and that distinguishes the two. 

Mr. Corronr. I was t talking about something that has a specific con- 
tent or definition such as betting odds and prices paid. I was not 
talking about a general unidentified series of things that may consti- 
tute gambling information. I was now addressing myself solely to 
betting odds and prices paid and to point the matter up specifically 
I have in mind the fact that the Department of Justice took the posi- 
tion that a great enforcement problem, akin to the prohibitionary days, 
would be involved in a direct prohibition of the transmission of spe- 
cific information concerning gambling events which is specifically 
defined, and they took the position, I believe, in respect of Senator 
Johnson’s bill, S. 2116, and in respect of the proposal made by the 
Commission. 

Senator Kerauver. I would say this: That what Mr. King said is 
aimed at this come-back business that we found to be an integral part 
of the bookmaking operation. If we cannot define it so as to make it 
applicable to that particular type of operation and if it is going to 
cause any trouble in the consideration of the over-all problem, I would 
recommend that we delete it. 

Mr. Corrone. I was not suggesting that there is any difficulty of 
ascertaining what that means. I was suggesting that if there is an 
enforcement problem in respect of appr ehending t transmitting betting 
odds and prices paid as was suggested by the Department of Justice, 
is not there similarly an enforcement problem in respect to this par- 
ticular prohibition which has been proposed, and I might add to that 
also the prohibition that is contained in S. 1564 with respect to the 
sur reptitious obtaining of information and transmitting it over com- 
munications facilities. 
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In other words, what I am getting at is what is the dividing line in 
the objection of the Department of Justice between a bill which pro- 
hibits the kind of information covered by S. 2116 and the Commis- 
sion’s proposal and this particular type of prohibition. 

In other words, is not the same enforcement problem there? In 
fact, is not there a greater enforcement problem present in S. 1624, 
because you are dealing with private transactions there as distinct 
from putting it out over the country ¢ 

Senator O’Conor. I think you are right to this extent: That there is 
an enforcement problem in each and in both, but there is a difference in 
degree. In the second one, S. 1564, where it relates to specific, easily 
ascertainable matters, as to whether or not there was the utilization of 
the facilities of interstate commerce in lay-off or come-back-money 
transactions, let us say, that is, of course, a specific act to which this 1s 
directed. 

On the other hand, we are attempting in the other to reach some- 
thing that heretofore has never been reached, as Senator Kefauver 
pointed out today, by reason of the operation of this wire service; but 
you are right, there is an enforcement problem, although I do think it 
is of varying degree, 

Mr. Corronr. Is it fair to state, then, Senator, that the answer to 
that is the same as the answer you gave in your report when Senator 
Kefauver was chairman, the third interim report, that this is a matter 
where you must depend upon administrative discretion to determine 
the areas in which enforcement activities shall be directed, namely, 
that you do not pick out the little fellows, that you go after the big 
fellows, and that the enforcement problem is really one that lies 
within the administrative determination of the enforcement officials 
of the Department of Justice in this case? 

Senator Kerauver. I think you have to consider the bill separately ; 
S. 1624 is the Department of Justice bill. The other bill is the FCC 
bill—the licensing bill, S. 1563. I think S. 1563 is the real important 
bill, from my viewpoint, to get this over-all thing broken up to a con- 
siderable extent. 

The CHarrMan. I would like to ask one question before we close 
the hearing. I would like to hear the reasons for not including in 5. 
1563 a prohibition against the dissemination of gambling information. 
I cannot see where it might change the licensing approach that you 
haveinthere. I donot see why it just cannot go in there. 

Senator Kerauver. You mean against dissemination of any gam- 
bling information ¢ 

The Cuarrman. Yes. Against the dissemination of gambling infor- 
mation. 

Senator Kerauver. I think the difficulty with that whole thing is 
if you just apply it to the dissemination of any gambling informa- 
tion, then you get into a very minute—— 

The Cuatrman. I do not know about any gambling information. 
Of course, you would have to lay down a definition. Of course, you 
would have to define gambling information, so I would not say “any 
gambling information.” But what is wrong about prohibiting the 
dissemination of gambling information ? 

Senator Kerauver. There is not anything wrong with the general 
idea except that if you make it that tight then you reach the minute 
activities of Associated Press, the wire services, of things like Senator 
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Magnuson was talking about, of casual calling up. You reach the 
newspapers of the country, and I think you have got a problem where 
you have so many complications that you would probably never get 
a bill passed. 

The CuatrmMan. Then your answer is that the reason you do not 
want that prohibition in there is because you do not agree that it is 
evil in all instances. 

Senator Kerauver. Oh, no. We agree it is evil. There is not any 
question about that, Senator Johnson. We agree that it is evil. But 
our hope is to get a bill passed that is going to reach 80 percent of 
it without causing such opposition on the minute details so that we 
will not get any bill passed. 

The Cuarrman. I would not call that exactly a minute detail. 

Senator Krravver. I think there is quite a difference between 
where you have—— 

The CuatrrmMan. Of course, it is a different approach. I can see 
that. It is a different approach to what you are taking, but it just 
seems to me that there ought not to be anything wrong about spelling 
it out in plain language, a prohibition against dissemination of 
gambling information. 

Senator Magnuson. Mr. Chairman, that is what bothers me. I 
would not have any objection but I do not know how you are going 
to define gambling itself. The type of information we are t alking 
about becomes only gambling information when it is used at the 
other end for gambling, and I do not know how you could define it. 
If vou could define it, it is worth while. 

The CuarrMan. It is defined in 8. 2116. 

Senator Maenuson. I do not think that all that is gambling in- 
formation. I think a great lot of it is used for just information. 

Senator Kerauver. Then you get into the problem of what the 
fellow does who gets the information, whether you have to follow 
him to see whether he makes a bet or what he uses it for. Our feeling 
was that if we could get after and eliminate the big outfits that are 
primarily devoted to that purpose, without trying to regulate or put 
out of business a legitimate enterprise which, as a matter of inci- 
dental carrying on of its information service may pass some informa- 
tion upon which bets were being made, we would be striking at the 
heart of the problem. 

Then I think it is much better to try to get a bill passed and let 
us see What happens to the evil that we are talking about—something 
that we can get passed. 

The Cuarrman. Mr. Cottone, do you have any more questions / 

Mr. Corronr. Just one or two in respect to Senator Magnuson’s 
question. Senator Magnuson, may I suggest that the mere prohibi- 
tion of transmission of certain types of information without neces- 
sarily connecting it as to how it may be used, can be supported by 
virtue of the fact that that very information I think can be justly 
found to constitute information that can be used only for gamblers. 

I think you will find that betting odds and prices paid in every 
case can be found to be useful to gamblers. 

Senator Magnuson. There is no question about it. Just like if 
you have a prebroadcast of the world series and the announcer says 
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in this game it looks like a 3 to 1 shot against Cleveland or whoever 
is going to play them. 

That technically is going to be used for gambling purposes some 
place. It may be used between two people. It may be used in some 
room to book bets, but nevertheless the general public would like to 
know that, too, and they are not going to use it for gambling. 

Mr. Cortronr. Can you not apply the same argument you applied ? 
In any event you have to have the element of willfulness involved. 
Do you interpret it in that light? 

Senator Magnuson, Yes. I think Senator Kefauver and Senator 
O’Conor would be perfectly willing to have gambling information 
defined if it were possible to define it. I think I have stated it cor- 
rectly. 

Senator Keravver. That is true. 

Mr. Corrone. Could we state that it merely covers betting odds and 
— paid? I was wondering if there was any view that might be 
1elpful. That was our view. 

Senator Keravver. I would say that in S. 1563 you have got the sit- 
uation that Senator Magnuson mentions: that you do not want to 
prohibit somebody from operating where it is just going to be an 
incidental matter, but if the primary purpose or main business they 
are going to carry on is to do a certain thing we do not want them 
to get a license. 

I cannot see any necessity for that detailed definition in S. 1563. 
Maybe in 8. 1624, in section 304, that might be the way to work out the 
definition. 

Mr. Corrone. S. 1563 gives really no definition because it says “gam- 
bling information includes,” and there might be all kinds of addi- 
tional information that might be gambling information that must 
depend upon administrative determination. That is the problem that 
we would have with that definition of gambling information. 

Senator Macnuson. That is the problem that you fellows do not 
want to tackle. 

Mr. Corrone. It is the problem we think that leads you into a con- 
tinuation of the evils that exist here and with the possibility that you 
may not be able effectively to cope with evil. 

Senator O’Conor. The difficulty of spelling out a definition is that 
the minute you do you immediately set up effort to evade it. 

One of the witnesses before was asked a question about if such and 
such were done, if that facility were taken away from you, and he said 
“Give us half an hour and we will figure out some other way in which 
it can be done.” 

You do run into that the minute you try in precise terms to define 
it in a statute, fixed and rigid, as distingished from a discretionary 
authority. 

Senator Magnuson. Here is another thing: you limit this to sport- 
ing events. What is the difference between that and the stock market 
reports every day ? ; 

Mr. Corronr. Congress has not formed any judgment as yet as to 
the morality of that. 

Senator Maenuson. I know. I appreciate it is not the same thing, 
but nevertheless there is an element of chance of gamble and the only 
reason they publish the stock rnarket reports is to allow somebody to 
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foun out how he might do a little gambling on the market the next 
ay. 

The Cuarrman. Buying and selling is speculation. Of course, that 
is not the kind of gambling we are talking about. 

Senator Magnuson. I do not think it is the same kind, but I think 
if you could spell it out it would be worth while. 

fr. Corrons. The objective here is to get the big enterprises and 
among the big enterprises Continental is the only one I have heard 
mentioned. Is it not a fact that if Continental were deprived of the 
right to transmit, legally, bets and betting odds, that the value to 
the bookies who at present pay them exorbitant sums, will have di- 
minished almost to ihinnt 

If that is the case, does not that pull out completely out from un- 
der Continental the whole basis on which its operations are conducted, 
namely its ability to make a return on the basis of the value of the 
information that they are presently providing the bookies? 

Senator Keravver. I think that is true as to their present opera- 
tion but I do not see why it would help you particularly to have that 
spelled out in S. 1563. 

Mr. Corron. Because the prohibition would, we think, deal with 
the evil more promptly and more effectively than a licensing pro- 
cedure that would take us through the courts, and will not result in a 
final dicision for many years as to whether Continental should con- 
tinue in operation, particularly in view of all the judicial safeguards 
that might be involved, because you cannot put them out of business 
tomorrow. 

Senator Keravver. In other words, on lines 1 and 2 on page 2 you 
would have track conditions, odds, and so forth, and you would also 
put it down in line 9 on page 2. 

Mr. Corrone. I would eliminate licensing completely, Senator, and 
make the prohibition apply only to the transmission of certain specific 
types of information, and do it that simply. 

Senator Magnuson. You mean you would just take the definition 
in 8. 2116? 

Mr. Corrone. We have a broader definition. 

Senator Magnuson. Or a definition and say, “From here on in that 
stuff is prohibited.” 

Senator Keravuver. The whole impression I get from counsel is that 
FCC just does not want this. You want to set forth any reasons 
you can to show why the job should not be given to the FCC. 

Mr. Corrone. Senator, I do not think it is entirely accurate to say 
that the FCC does not want this responsibility here. If you will ex- 
amine the bill, as I stated this morning, the bill that the Commission 
proposes, you will see that the Commission has fully agreed to shoulder 
its responsibility with respect to the regulation of the common-car- 
rier end of this problem, namely the provision of facilities by the 
carriers to these people but the Commission thinks that licensing is 
no effective way of dealing with the problem. 

The Commission thinks that you have to deal with it by striking 
directly at the people who send the information and by striking di- 
rectly at the information itself and it is not in any sense an unwilling- 
ness of the Commission to share any part of the burden. 

The Commission specifically has said that it conceives its role prop- 
erly to be to deal with the regulatory aspect of it, namely, in relation 
to the common carrier and the broadeasting stations involved. 
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I think if you will examine the proposal that the Commission made 
you will find that that is the case. 

Senator Keravver. I have. 

Senator Magnuson. Perhaps I should not ask so many questions 
but the thing that bothers me is that there are a lot of legitimate oper- 
ators, say, of horse racing. They are not always at the track where 
the horses are going to run. Most of them are absentee. It is sort 
of a rich man’s hobby in many cases. 

If you define it as defined in S. 2116 a man who would, let us say, 
want to run his horse tomorrow in Tanforan, San Francisco, who 
lived in New York, he would like to call up his trainer and say, “Who 
is riding the other horses,” and say, “Do not enter him in this race,” or 
*Do enter him in this race.” 

In other words, you require every horse to be on the track. As I re- 
call the testimony—I was not here, but I read it—Mr. Drayton of the 
Racing Association—and these are all good legitimate operators 

Mr. Corrone. Senator, if you are saying that legislation that is 
supposed to prohibit particular types of information being trans- 
mitted will strike some possibly legitimate operators, we have found 
here that a licensing bill does it by requiring legitimate operators to 
submit to the burden of licensing where there could be no conceivable 
purpose in requiring them to submit to lie ensing—any legislation. 

Senator MacNuson. In other words, they both have these problems 
—— 

‘Mr. Corronr. They do, and we think that ours has those problems 
to a lesser degree, because in the case of the criminal prohibition the 
enforcement officials have—and again I refer to what Senator Ke- 
fauver’s committee stated here—have an administrative discretion as 
to where they shall apply this enforcement effort. 

In the case of the Commission under this bill, the Commission has 
no administrative discretion because the law requires certain people 
to apply for licen es and the Commission must pass upon those appli- 

cations for licenses. The law does not make any provision that all 
persons who may be legitimate operators do not have to come before 
the Commission for licensing. 

Senator Magnuson. Would not this be true as a practical matter: 
that it is pretty well known who the legitimate operators are and 
who the illegitimate operators are? For the legitimate operators it 
would be almost a perfunctory matter for the Commission to cleat 
them. 

Mr. Corrone. Again that depends upon the ingenuity that might 
exist in this field. 

Senator Magnuson. All] they would have to do is file an application 
blank that you would send them and you would say as a perfunctory 
matter, O. K. 

Mr. Corronr. We would have to treat all applications in accord- 
ance with the same rule. We could not require one person to assume 
a lesser burden just because we happen to know in our mind and not 
upon a record that he has operated legitimately. The fact that we 
happen to have some private information that a particular person is 
the kind of person who will eventually receive a license does not jus- 





tify us in not requiring him to submit to the same kind of burdens. 
Senator Macnuson. The burdens would not need to be to the same 
degree as to someone you might be suspicious of. 
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Mr. Corrone. That, of course, is something that would remain to 
be seen. It is one of the question marks. 

Senator Magnuson. The same as applicants for radio licenses, be- 
cause you know who they are and how they have been operating. 
Others-that you question, of course, you go into more details and the 
burden is greater upon the Commission or upon the man involved 
or the corporation. 

Mr. Corronr. The same standards, however, would have to be ap- 
plied to everybody. 

Senator Magnuson. They would have to be, I suppose, set out. 

Mr. Corronr. And we would have to determine those standards. 

Senator Magnuson. Yes; you would have to determine them. 

Mr. Corrong. Senator, I have nothing else. 

The CHatrrman. Are there any other comments? 

Senator O’Conor. I would like very much just to express genuine 
appreciation for this very lengthy consideration on the part of the 
committee. I think it is certainly very commendable, Senator John- 
son, of you, Mr. Cottone, and the others. The importance justifies 
it and we feel that you have been very long-suffering and indulgent. 

The Cuarrman. We are trying to understand the scope of the bills 
and what they do and their likelihood of success, and this is about 
the only way we can find out. We are sorry to have taken so much 
of your time, but we do appreciate your coming in here and trying to 
assist us in understanding these bills. 

Mr. Corrone. May I express my appreciation and I am sure that 
of the Commission for the kindness of Senator O’Conor and Senator 
Kefauver’in giving your views >with respect to the position that we 
have on the subject, because we too have been in that same position of 
clarifying our own thinking, and most certainly it has been construc- 
tive for me and we certainly also appreciate your kindness, Mr. 
Chairman. 

The CuHairman. The committee will be in recess. 

(Thereupon, at 5:30 p. m., the committee adjourned. ) 

(The following was submitted for the record :) 


STATEMENT OF HERBERT MOORE, CHAIRMAN OF THE BoArpD OF TRANSRADIO PRESS 
Service, Ine:; GivEN BeroreE SUBCOMMITTEE OF THE SENATE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE REGARDING BILL 8S. 3358, May 3 


GENTLEMEN : I am Herbert Moore, chairman of the board of Transradio Press 
Service, Inc., with headquarters in New York City. We operate a general, world- 
wide news wire which primarily serves radio stations, as well as a sports wire 
which provides a comprehensive sports report, including inning-by-inning baseball 
results in the major leagues, results in the minors, football, basketball, boxing, 
hockey, and other professional and collegiate sports. This sports wire carries, 
as well, racing news suitable for newspapers and radio stations. The sports 
wire subscribers in: lude radio and television stations and newspaper clients in 
about equal proportion. 

Our general news wire, which has been in operation since 1934, also carries a 
much more condensed portion of sports news for radio and television subscribers 
who may broadcast 15 or 30 minutes of sports daily, but do not specialize in the 
sports type of programing. The subscribers on both these news wire circuits are 
served by leased-wi.e teletype facilities provided by the American Telephone & 
Telegraph Co. The general news wire is a 7-day-per-week operation, 6 a. m., 
to midnight. The sports wire is operated 6 days weekly, 8 a. m., to 7 p. m. 

The Transradio wires provide a news service precisely comparable to that 
furnished to newspaper and radio clients by the newspaper wire services. 


Itisa 
highly competitive field. 


The larger newspaper wire services may not consider us 
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a formidable competitor in the field of providing news for radio and newspaper 
use, but I assure you they treat us as a rival in every sense of the word. 

I-am sure it will be seen readily that we are interested parties in reference to 
legislation proposing to amend laws governing communications, affecting radio 
and television or bearing upon the realm of news gathering and distribution. 

I believe our position can be made more clear if I am permitted to give you a 
very brief account of what brought Transradio Press. Service into existence. I 
think we may say two things created the need for it. First, when radio 
broadcasting, back in the early thirties, became almost as much a feature of 
American life as kitchen utensils, it immediately became a news instrumentality 
of great importance. We felt then, as we do now, that it was essential that radio 
have a source of world news, independent of the great wire services which had 
been built up to serve the newspapers and were, as a matter of course, part and 
parcel of the newspaper publishing industry. Even if it could have been assumed 
that the three major wires were adequate to radio’s news needs, they were tied 
to the newspaper publishing industry. We felt then, as we do now, that radio 
news should be independent of any possible control or dictation by the daily 
newspapers in the direction or speed of its development. 

That brings me to the second factor which brought Transradio Press Service 
into existence. In 1933, the Newspaper Publishers’ Association decided to deprive 
radio broadcasters of the availability of the three newspaper wire services. The 
result of that decision was what was known as the press-radio agreement, under 
which radio broadcasters were restricted to two 5-minute newscasts each day, 
for which no advertiser sponsorship was to be permitted. The broadcasters did 
not feel they were strong enough to resist the dictates of the publishers, nor were 
the news wire services. The two major radio networks accepted the restrictive 
plan and disbanded their newly created news-gathering organizations. 

In this situation, realizing the great public need for news on the air, I founded 
Transradio Press Service, with its principal offices in New York City. Looking 
back, one wonders how the pubtishers’ association ever brcught !tself to believe 
radio news could be held back, any move then King Canute could order back the 
tides. 

Transradio Press Service was and always has been a wholly independent news 
organization, an objective, accurate, legitimate, and wholly nonpartisan source 
of world news, dedicated to serve both radio stations and newspapers. That was 
in 1984 and Transradio Press Service takes some credit for the fact that the 
Press-Radio Agreement failed of its purpose. It was abandoned completely in 
2 years. We grew slowly but surely and gained recognition everywhere as a news 
service. From the day of the founding.of Transradio Press Service in March 1934 
to this hour, its ownership has been maintained on the highest plane with no 
partisan connection of any kind. Some of my colleagues, recruited from among 
highly experienced press association men, have shared with me the ownership 
of all the Transradio stock. 

Our sports wire was set up in June 1, 1945, by duplexing our then existing 
general news wire. This was a direct result of competitive necessity and the 
growing demand for a greater volume of general sports news. It also came about 
because we found that the general wires, while they carry some sports, could 
not carry a sufficient volume without crowding out general news copy. Soon 
after the war ended, the number of radio stations had more than quadrupled over 
the number in existence when Transraaio Press was organized. More and more 
so-called independent stations, many of them smaller outlets, were without the 
facilities for programing which is offered by affiliation with the big radio net- 
works. The increased number of stations, plus the added development of tele- 
vision later, made the competition among stations more exacting. Many of them, 
to meet this situation, went heavily into sports programing in the afternoon hours, 
giving music, baseball, and racing. It was necessary for a wire service which 
wished to be able to exist to be able to offer a sports wire. 

We subscribe to a limited racing news service of Continental Press in the same 
manner as other newspaper wire services. Subsequently, Transradio Press Serv- 
ice, sold them its general news service in the manner that we sell it to other 
clients. : : 

I would like to provide the members of the committee with two maps. One 
shows the set-up of Transradio Press Service's news-gathering facilities. The 
other gives an outline of the general and sports circuits. I am anxious that the 
Senators have a full picture of these operations which some testimony here may 
have tended to confuse. 
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We have an unbroken record of denial or withdrawal of the sports service in 
cases where questions of improper use arose. I’m sure the officials of the Ameri- 
can Telephone & Telegraph Co. will bear me out in this. Our general news wire 
remains our primary operation and our basic reason to be. 

I have tried to indicate to the committee why we feel we have a particular 
interest in the fight for equal treatment of radio as a news medium. I think the 
principle of equality for radio as a news channel is of the profoundest importance 
and increasingly so with the advance of television. Radio broadcasters, from the 
very nature of their necessary operations and investments under Government 
license, have, I fear, been timid in the past in fighting for news freedoms which 
the newspaper publishers have so long sustained for themselves. I’m sure that 
this committee is thoroughly conversant with this principle and I believe radio 
must look to you, in great part, to defend a free and nondiscriminating policy 
for radio news. 

I have nothing more than personal views on the legislation before the com- 
mittee, so far as it is aimed at control of gambling. And while I have no factual 
information under that heading, I am inclined to believe that this type of legis- 
lation skirts so close to the basic problems of freedom of information as to require 
the most searching scrutiny. I’m sure this committee is well aware of the danger 
of any law which would in any way give the communications companies and the 
FCC a sort of police function, which I’m sure none of them want and none is 
equipped to exercise. The FCC’s tasks have become so complicated by the vast 
new developments in radio, television, and communications generally as to dis- 
courage loading more functions upon it. Again, it is my personal view that there 
is danger in a Federal statute which might enable any lax local official to try to 
alibi his failures at law enforcement by trying to blame Federal authorities. 

However, I did not task to be heard by the committee to take up your time with 
matters I am sure already are under consideration in your own address to this 
question. 

I asked to be heard principally to make an appeal that whatever bill the 
committee may accept, be so written as to prevent assignment of an inferior 
role to radio and television. I doubt if race betting has been increased by 
radio broadcasts of race results. I think the provision that racing results be 
held for 1 hour before radio broadcast or telecast involves the recognition of 
a dangerous principle of discrimination against radio versus the newspaper. 
It is argued that the newspaper cannot provide the results fast enough, for 
mechanical reasons, to require that it be subject to precisely the same restric- 
tions as radio or television. From my experience as a newspaper publisher, 
I can predict that in such a situation, certain newspapers will speed up their 
afternoon deadlines and utilize faster mechanical means to get race results to 
the public. If so, the enacted legislation will have failed in its purpose to 
deprive gambling interests of a source of racing news. 

I think I can sum up my appeal in one sentence: When this committee begins 
formal preparation of its report on legislation, I trust that the principle of 
equality for radio will be given the most earnest consideration. I think every 
passing day in this electronic age makes it more vital that freedom of informa- 
tion by radio not be taken for granted. It should be defined and protected in 
our statutes. 

I am very appreciative of the time you have given me, Senators, and I'll be 
glad to try to answer any questions you wish to put to me. 

Thank you very much. 


FEDERAL TRADE COMMISSION, 
September 18, 1951. 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR Mr. CHAIRMAN: Reference is made to your letter of September 17, 1951, 
in which you invite comment on S. 1624, introduced by Senators O’Conor, 
Kefauver, Hunt, Tobey, and Wiley and pending before your committee for 
consideration. 

S. 1624 would rewrite chapter 61 of title 18, United States Code, sections 
1301-1304, as well as amend Public Law 906 of the Eighty-first Congress, the 
anti-slot-machine law. 

The Federal Trade Commission has had considerable experience with the 
prevention of lottery methods of merchandising as unfair methods of competi- 
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tion, and over a period of years has issued a great many orders requiring busi- 
ness concerns to cease such methods. It is noted that S. 1624 would place 
punchboards, puncheards, and similar devices expressly within the prohibitions 
of section 1301, title 18, United States Code, and make it a criminal offense to 
introduce sueh articles into interstate commerce or.the mails. 

This would prove a substantial deterrent to use of lottery methods in trade 
and commerce, contributing to a complete elimination of such devices as a 
business method. The Commission favors the enactment of such legislation. 

Other new matters introduced into the law by S. 1624 are completely without 
the scope of the Commission’s jurisdiction and we have no comment to make 
upon them. 

Due to the time limitation upon presentation of our comments, it has not been 
possible for the Commission to ascertain from the Bureau of the Budget whether 
the bill is in accord with the legislative program of the President. 

By direction of the Commission. 

Sincerely yours, 
JAS. M. MEAp, Chairman. 


x 








